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THE FEDERAL REGULATION OF RADIO
AND TELEVISION NEWSCASTS
JAmEs A. ALBERT*
INTRODUCTION

When news reporter Janet Cooke admitted to having wholly fabricated
the front page Washington Post story about an 8-year-old heroin addict that
had won her a coveted Pulitzer Prize for journalism in April of 1981, the
American public's attention was focused on the believability of news accounts
that are presented to them. Within one month of the Cooke episode, the
New York Daily News fired one of its reporters for fabricating facts in a news
dispatch from Northern Ireland. Two days after the March, 1981, assassination
attempt on President Reagan's life, the Cable News Network, ABC, and
NBC carried a news interview with psychic Tamara Rand, in which she predicted Mr. Reagan would be shot and which the networks reported had been
taped on January 6, 1981. Later, it was revealed she had fraudulently taped
the interview with a Las Vegas television personality the day after the attempt
on the President's life.
These three recent examples of news fabrication, and others that are
examined in this article, represent instances in which it was proven various
isolated broadcast news reports had been slanted, staged, distorted, rigged,
suppressed, fabricated or misrepresented., In response to these improprieties,
ensuring the integrity and honesty of radio and television broadcast news has
become a concern of Congress and the Federal Communications Commission
(FCC). The resulting regulatory activities, which the agency assumed in 1949,
*Associate Professor of Law, Drake University Law School BFA, 1971, Drake University.
J.D., 1976, Notre Dame Law School. Formerly, Attorney-Advisor to the Federal Communications Commission, Washington, D.C., 1976-1978.
"I wish to sincerely thank Anne L. Porter, a distinguished and exemplary law student
at the University of South Dakota and Steven J. Willard, an outstanding undergraduate mass
communication major at that same university, for the competent and dedicated research each

contributed to this article." -author.
1. While seemingly similar, these terms of art signify differing treatment of news broadcast content. Generally accepted definitions of the terminology follow: News slanting. inaccurately reporting news events to conform to preconceived biases of the reporter or station;
News staging or rigging: reporting or filming an event as bona fide news which in fact was
acted out at the behest of news personnel, and which would not have otherwise occurred;
News suppression: deliberately excluding certain newsworthy events from coverage; News mis.
representation: editing or re-arranging a taped or filmed interview to misrepresent the views
of the interviewee or to otherwise distort the truth of a newsworthy event; News falsification:
deliberately prevaricating or coloring the truth of a news report with the remit of distortion of the reported event and deception of the viewing public.
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have taken on additional urgency because of television's heightened importance
as a news source for most Americans.
After three decades of FCC activity, however, the agency's regulatory framework remains unclear. One FCC Commissioner has characterized the disposition
of news integrity cases as inconsistent and haphazard. Congress has similarly
recognized the broadcast industry's confusion as to what regulatory constraints
exist in this area. As recently as this past year, for example, broadcasters have
been held in violation of FCC news practices rules. Many stations and news
reporters have argued FCC regulation in the news area has been either so
confusing or so cautious that the FCC's role in broadcast news remains uncertain. The public, too, is unaware of what the law requires regarding news
honesty and what recourse is available to viewers disgruntled by inaccurate,
biased or misleading news reports. It thus appears that broadcasters, their
counsel, and the viewing and listening public would welcome clarification and
analysis of the law in the area of news integrity.
This article explores the significance of television news today, the criticism
that it is at times untruthful, and the responses of Congress and the FCC to
that criticism. Against a backdrop of several cases in which broadcast news
improprieties have been proven, the article will attempt to fully illuminate
the legal framework within which television and radio stations must air their
newscasts. Despite claims of ambiguity, an analysis of 30 years of FCC decisions on point reveals an identifiable, but turbid, regulatory response window
that the Commission employs in determining when it will intervene to sanction
one of its licensed television or radio stations for news improprieties. This
article attempts to deterge that window, because it sets out rather clear news
integrity obligations that must be met by every station and each news reporter.
THE SIGNIFICANCE

oF

TELEVISION NEWS

During the past fifteen years, television has replaced newspapers as the
primary source of news for most Americans. According to Roper surveys,
more than six out of every ten Americans rely on television news as their
foremost news authority.2 Moreover, television is the exclusive news source
for more than an estimated ten million people.$ The major networks' evening
newscasts, the ABC "World News Tonight," the "CBS Evening News," and
the "NBC Nightly News," are viewed in thirty-four million homes. 4 Fifty-six
million Americans are watching when Frank Reynolds, Dan Rather, and Tom
Brokaw report the news during the early evenings.5
The networks present news in other formats as well. Early morning news
is popular on the "Today" show, "CBS Morning News," and "Good Morning
America." ABC's late-night news program, "Nightline," draws more viewers
than Johnny Carson's "Tonight Show." Each network airs one-minute news
2.

Goldhaber, The Charisma Factor: Why Dan Rather May Be In

Trouble, TV Gumn,

May 2, 1981, at 4.
3. Griffith, Newswatch, TIME, July 6, 1981, at 45.
4. TV News Growing Too Powerful?, U.S. NEWS & WoRLD REPORT, June 9, 1980, at 59.
5. Id.
6. Id.
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updates during the evening entertainment programming. Sunday morning
news interview programs have been a staple of television for several years with
"Meet the Press," "Face the Nation," and "Issues and Answers." News specials
and documentaries are broadcast when necessary to focus on particular developments, stories, or issues of importance. "60 Minutes" and similar magazinestyle news programs are immensely popular with viewers. In addition, new
communications technologies, including satellite transmission of programs,
have expanded the reach of broadcast news. Millions of cable television subscribers across the country can now turn to the Cable News Network from
Atlanta for news twenty-four hours a day. Of course, not all of the news home
viewers watch emanates from the major networks, as local television stations
broadcast regional news three or four times a day.7
The factors contributing to the immense popularity of television news
certainly include immediacy, quality and visual impact. Technological advances and the viewer's relative ease of gleaning essential news in an attractive,
fast-paced, thirty-minute newscast, as opposed to wading through a cumbersome daily newspaper, are additional factors. The use of recognizable personalities delivering the news, who often assume star qualitis, adds a glamour attraction absent in other news media. For example, President Lyndon Johnson
shared TV Guide's opinion that Walter Cronkite is the most trusted man in
America,8 and once commented Cronkite "would be the most powerful man in
America"' if he editorialized during his evening television newscast as he did
on his radio commentaries.
The perception of the American people that television news is more believable than newspaper, radio, or magazines is relevant as well. A recent
Gallup Poll revealed seventy-one percent of those persons polled credited
television with supplying more accurate, unbiased reports than any other news

source.' Despite the general public's perception that television news is credible,
dissent has developed in powerful quarters.
CRITIcisMs or TELEVISION NEWs INTE

wY

During the years that television news exploded into preeminence, several
critics severely and vigorously questioned its honesty. Indictments by various
public office holders criticized broadcast news accuracy," including particularly
7. Approximately 7,600 commercial radio stations in the country also broadcast news

reports daily, often as frequently as once each hour.
8. Shaw, And That's the Way He Is, TV Gumz, Apr. 21, 1979, at 32.
9. Id. at 40.
10. Griffith, supra note 3. Observe, however, that the viewing public's opinion on this
issue has fluctuated over the years. In 1968, for instance, polls revealed between 57% and
60.%o believed network news was biased. Freedom of the Press: Hearing Before the Subcomm. on Constitutional Rights of the Senate Comm. on the Judiciary, 92d Cong., 2d Sess.

490 (1971) (statement of Miss Edith Efron).
11. Representative examples of statements made by a host of public figures evidence
discontent with the integrity of press coverage. General Dwight D. Eisenhower once observed
of'the press corps that: "Some of these guys aren't reporters at all ... they sound more like
district attorneys." E. Coau'wmL, PamZm NAL LyAsnmsm oF PUBLIC OrMoN 177 (1965).
In a 1967 speech, Vice President Hubert H.-Humphrey said the "News media in this country
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scathing remarks by Presidents Richard M. Nixon 12 and Lyndon B. Johnson. 13
Press criticism was particularly acute from politicians whose reputations had
been diminished by vigorous press reporting that uncovered wrongdoing and
lead to public disgrace.1 4 Despite as political "sour grapes," the public record
contains several examples of broadcast news slanting, staging or distortion.
The Cases of Janet Cooke, Michael Daly and Tamara Rand
In 1981, three sizzling episodes of news fabrication focused the public's
attention on the believability of news accounts. Although two involved newsgive a distorted picture." R. LEE,POLITICS AND THE PREass, at 7 (1970). Washington, D. C. Mayor
Marion Barry criticized the press as well after the 1981 Pulitzer Prize hoax involving the
Washington Post was uncovered. Mr. Barry expressed concern "about the accuracy of information disseminated to our residents from the news media" and concluded the truth
was not always reported. Washington Post, April 18, 1981, at 25, col. 1.
In a most recent attack on the news media, President Ronald Reagan berated television
news for its "[t]endency to editorialize.., and present a certain viewpoint." Specifically, Mr.
Reagan discerned that one characteristic of TV news reporting of the civil war in El Salvador
was its "kind of editorial slant." 'Weisman, TV and the Presidency, TV Gui'E, Mar. 20, 1982,
at 8.
12. President Nixon charged that the networks had broadcast certain Watergate news
they knew was untrue. In 1973, Mr. Nixon characterized the television coverage of the
Watergate scandal as "outrageous, vicious, distorted reporting." In vigorously responding to
Mr. Nixon, the President of CBS News, Richard Salant, retorted: "We have transcripts of all
CBS news broadcasts. [Examination will prove their] accuracy and [the] propriety of our
reporting." N.Y. Times, Oct. 27, 1.973, at 15, col. 5-6.
13. In a speech to the National Association of Broadcasters in 1968, President Johnson
philosophized: "Television writes on the wind. There is no accumulated record which the
historian can examine later ... asking ... [h]ow fair was [the TV reporter] tonight? How
impartial was he today? How honest was he all along?" Address by President Lyndon B.
Johnson, National Association of Broadcasters Convention, in Chicago, Illinois (April 1, 1968).
Earlier, President Johnson had reacted to efforts of CBS White House correspondent Dan
Rather in this way: "This man and CBS are out to get us any way . . .[they] can." M.
GROSSMAN & M. KUMAR, PORTRAYING THE PRESIDENT, THE WtoTE
MEDIA

HousE YEARS

AND THE NEws

253 (1981).

14. Criticism of the news media from politicians with tarnished reputations abounds. For
example, in a 1969 nationally televised confrontation, Vice President Spiro T. Agnew accused
the TV networks of presenting biased news reports. Mr. Agnew argued that: "A narrow and
distorted picture of America often emerges from the televised news." N.Y. Times, Nov. 14,
1969, at 24, col. 7. Carter Administration Budget Director Bert Lance, while not limiting his
fire to broadcast news, described press coverage of the investigations that led to his resignation as "careless, erroneous, or biased reporting." Washington Post, Apr. 13, 1978, at 1,col. 1.
Specifically, Lance contended that detailed press accounts of one meeting between himself and
White House Chief of Staff Hamilton Jordan, where Mr. Lance was reported to have been
told to keep distance between himself and the President, were total fabrication. Id. at 8, col.
5. Billy Carter concurred stating: "I think it's a vicious thing by the Republican and Yankee
press to get Bert Lance." Mr. Carter continued: "I think the press .. .are giving him a
bunch of sh--, really." Washington Post, Oct. 26, 1978, at 2, col. 2. Other public figures have
said the same in the past, albeit less graphically.
15. Instances of news media impropriety are abundant. In one extreme example, a KNBC
news crew, covering a student debate on Vietnam, painted six large protest placards (three
"Hawk" and three "Dove") for the students. The obvious staging so enraged the students that
they ignored Vietnam and instead protested KNBC's tactics and boisterously heckled the
camera crew. An NBC spokesman explained: "We brought [the placards] only because we
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papers and the third involved a television report, all three had enormous
consequences for the news media. In April, the Pulitzer Prize Committee withdrew the award it had given the Washington Post days earlier, when reporter
Janet Cooke admitted she had fabricated the winning story. The report, which
focused on an eight-year-old heroin addict, had been carried on the front page
of the Post eight months earlier and syndicated to three hundred newspapers
nationally. Cooke's story described the child involved in detail and even
went on to describe Jimmy "shooting up" heroin in the reporter's presence. 6
When Post editors discovered Miss Cooke had been untruthful on her employment resum6, they feared she might also have been untruthful in her reporting.
The editors, therefore, confronted Cooke with the inaccuracies in her resum6,
and she subsequently admitted the child in her story did not exist. After being
forced to resign from the Post, Cooke issued a statement in which she
acknowledged the story had been "a serious misrepresentation" and apologized
to "all seekers of the truth."'17
Reaction around the country to the Pulitzer hoax focused on the honesty
and credibility of news reporters. The New York Times editorialized that
"[t]he lie - the fabricated event, the made-up quote, the fictitious source - is
the nightmare of any respected newsroom." ' A Gallup poll conducted for
Newsweek in the scandal's aftermath revealed thirty-three percent of those
interviewed saw the Cooke hoax not as an isolated incident, but rather as an
indication reporters often fabricate stories.1 9
In an episode similar to the Post scandal, the New York Daily News forced
columnist Michael Daly to resign amid allegations he fabricated facts in a news
dispatch from Northern Ireland. The Daly column reported the action seen
by British "gunner Christopher Spell" in an armored patrol unit on the

thought students might not have signs of their own." Los Angeles Times, Nov. 4, 1967, at 1,
cols. 1-2. There are a hundred other examples of such improprieties, most of which will be

noted in this article.
16. N.Y. Times, Apr. 16, 1981, at B14, col. 5. Despite the fact that the child did not
exist, the account contained the following pictorial description of the fabricated child:
Jimmy is 8 years old and a third-generation heroin addict, a precocious little boy with
sandy hair, velvety brown eyes and needle marks freckling the baby-smooth skin
of his thin brown arms. He nestles in a large, beige reclining chair in the living

room... as he talks about life -clothes, money, the Baltimore Orioles and heroin.
Id.
17. Washington Post, Apr. 16, 1981, at 25, col. 1. It is interesting to note one item that
Miss Cooke had not misrepresented on her resume. She had been employed at Toledo, Ohio
television station WGTE-TV from 1976 through 1977 as a Programming Assistant. Telephone
interview with Robert Smith, General Manager, WGTE-TV, September 9, 1981.

18. N.Y. Times, Apr. 17, 1981, at 24, col. 1. Editorial outrage in response to the hoax was
tremendous. The Davenport, Iowa, Quad-City Times observed in an editorial that "[t]he debris
of journalistic credibility is scattered across every newsroom in America." Washington Post,
Apr. 18, -1981, at 8, col. 4. Time magazine's Thomas Griffith wrote "this is a durable scandal
that affects the credibility of all the press." Griffith, The Pulitzer Hoax - Who Can Be
Believed?, Tims , May 4, 1981, at 50. The New York Daily News media critic put Jimmy in

shocking perspective by writing that "other fabrications, on a less spectacular scale, go by
every day in news stories." Id. at 51.
19. A Searchingof Conscience,Nawsw=, May 4, 1981, at 51.
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night of the death of Irish Republican Army hunger striker Bobby Sands.2"
The story described an attack by Ulster youths on Spell's patrol and reported
that the British soldiers retaliated by firing one round to disperse the rioters.
According to Daly's account, one British soldier ordered the others to "go
for the heads" in firing at the youths. 2' The column also intimated Daly had
been riding with the patrol at the time of the incident and indicated Spell
had earlier seen "an 18-year-old [British] soldier from East London named
Davis lying on his back with blood gushing out of a three-inch hole in his
22
head."
The London Daily Mail, in a two-page expose, characterized the Daly story
as "a pack of lies" and "a work of pure imagination."23 When confronted by
the London newspaper's allegations, Daily News editors contacted their reporter in Northern Ireland and demanded corroboration of his story. Daly
responded that "Spell" was not the gunner's real name, as he had used a
pseudonym to protect the soldier's true identity. The reporter also could not
tell his editors the gunner's true name or provide any witnesses to the other
questioned portions of his report. In announcing the Daly resignation, the
Daily News noted he had employed "misleading journalistic techniques."2 4 The
newspaper stated, "we cannot condone the use of techniques that imply some
2' 5
things are fact when they are not."
Television news integrity was questioned once again in connection with the
attempted assassination of President Reagan on March 30, 1981. On April 1
and 2, the Cable News Network, the "Today" show, and "Good Morning
America" carried reports that Hollywood psychic Tamara Rand had predicted
in a January 6, 1981 interview that Mr. Reagan would be shot.26 Each show
broadcast video tapes of an interview between local talk show host Dick
Maurice of KTNV-TV in Las Vegas and Miss Rand. During the interview
Rand predicted the shooting, the general time it would occur, and even described the assailant as a fair-haired radical. Although represented to millions
of viewers as having been taped earlier, in truth the interview was recorded
the day after President Reagan was shot. After crew members from the local
station revealed the falsification, Mr. Maurice confessed to the staging and
27
lamented he had committed a terrible wrong.
The Critics
Over the years, the FCC has received thousands of letters from individual
viewers across the country criticizing broadcast news programs. Individual
20. N.Y. Daily News, May 9, 1981, at 9, col. 1.
21. AccuRAcY IN MmDIA, INC., AIM REPORT, Vol. X, No. 10, at 3 (May 11, 1981).
22. N.Y. Daily News, May 9, 1981, at 9, col. 1.
23. AIM Report, supra note 21, at 2-3. The Daily Mail contended that no gunner named
Spell existed, that no order to "go for their heads" had been given, that only one of the
attacking youths had been wounded in the leg, that Daly did not ride along in any armored
patrol, and that no 18-year-old soldier had died from such a gory head wound. Id.

24.
25.
26.
97.

N.Y. Daily News, May 9, 1981, at 2, col. 2.
Id. at 9, cols. 2-3.
Des Moines Sunday Register. Apr. 19, 1981, (TV section) at 5, col. 1.
N.Y. Times, Apr. 6, 1981, at B13, col. 6.
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viewer complaints have ranged from allegations that newscasts contain
Communist propaganda 5sto complaints that North Vietnam received severely
critical press coverage during the Vietnam war.29 Local civic and community
organizations representing thousands of members across the country have filed
formal complaints with the FCC as well. In regard to news programming aired
on their local television or radio stations, most allege certain news is suppressed
and not reported, reporters are biased, or news is slanted, staged or distorted.3 0
Organizations have been especially active in criticizing the propriety of
local news coverage of racial issues. For instance, in Columbia, South Carolina,
a local Black group filed a petition against station WOIC charging the station
with bias against news of interest to blacks 31 The group alleged racial discrimination on a number of grounds including the station's failure to interrupt
its regular programming to announce the U.S. Senate had rejected the ap2
pointment of Judge Haynesworth to the Supreme Court.
In addition to civic organization complaints, the FCC often receives complaints from the business community. One such organization, the Media
Institute, has been described as a conservative Washington press and television
See B. CoLE & M. OnrriNGER, RELUCrANT REGULATORS 122 (1977).
29. See Rodney D. Driver, 48 F.C.C.2d 338 (1974). The broad spectrum of viewer complaints received by the FCC amazes the imagination. For instance, one Nebraska listener
was angered that the local radio station charged two dollars for every news announcement
run during snowstorms alerting certain area employees not to report to work. B. COLE & M.
O-rrMMR, supra note 28, at 125. A New York City viewer wrote Washington upset that two
local TV stations had not sent reporters and film crews to cover the picketing of Gimbel's
department store one afternoon. Bernard Hanft, 14 F.C.C.2d 364 (1968). Another irate viewer
complained that CBS "deliberately ... attempt[ed] to falsify the news." This Pittsburgh
complainant bemoaned the fact that even after slanting the news, CBS had the gall to run
28.

promotional ads that praised its newscasters as professionals and urged more viewers to watch.
Mary Jo Bradley, 47 F.C.C.2d 1063, 1065 (1974). Even the most renowned broadcast newsman

in America has been the target of one missive to the FCC. The irritated viewer wrote: "Dear
FCC - Please make Walter Cronkite stop saying 'That's the way it is' at the end of his news
programs. He don't know how it is. He just thinks he doesl" B. CoLE & M. OErrmmz, sutpra

note2 8, at 118.
30. As with individual viewer complaints, tremendous variation can be seen as to the
substance of these protests from civic organizations. Illustrations include an allegation by
the Committee of One Million, with interest and apparent expertise in foreign affairs issues,
that CBS reporter Marvin Kalb had made an untrue statement about Communist China in
a CBS news special program, which contributed to the presentation in that program of an
inaccurate picture of China. Committee of One Million, 23 F.C.C.2d 48, 48 (1970). Action on
Smoking and Health petitioned that a New York City TV station had been irresponsible
because it had broadcast a network news commentary in which the commentator had not
disclosed his own personal, financial interest in the matter being commented upon. NBC, Inc.,
20 F.C.C.2d 644, 645 (1969). The Otero County, New Mexico American Club lodged a formal
protest that the local radio station had regularly slanted and distorted news about the
county's Office of Economic Opportunity, which allegedly created hostility toward that
agency from the local citizens. Otero County Am. Club, Inc., and Otero County Community
Action Agency, 23 F.C.C.2d 55,55 (1970). Charging that New York television station WBNB-TV
had suppressed news reports concerning air pollution, the Friends of the Earth organization
asked the FCC to impose a sanction against the station. Friends of the Earth, 24 F.C.C.2d 743,

743 (1970).
31. WOIC, Inc., 89 F.C.C.2d 355, 356 (1973).
32. Id. at 365.
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watchdog.3 3 To The Washington Post, The Media Institute is "a corporate and
foundation-sponsoring research group dedicated to correcting the errors in the
ways of television coverage of business and economic issues." Z4 The Media Institute itself lists as its raison d'etre the improvement of "the level and quality
of media coverage of business and economic affairs." 35 Financed by such
corporate giants as Mobil Oil and Twentieth Century Fox, the Institute has
articulated business criticisms of television news since 1979.
The Institute has specifically charged the major network newscasts with
ten years of distorted coverage of the nuclear power issue. The Institute
criticized newscasters for producing a nuclear phobia among the viewers by
constantly focusing their reports on fear of nuclear accidents rather than on
nuclear power's benefits.36 In addition, the Institute meticulously monitored
network news coverage of the inflation issue for two years. 37 It concluded television news actually misinformed viewers on the subject. The Institute faulted
the television networks for shallow and superficial treatment of inflation and
for wrongly informing the American public that price increases and increased
wage demands alone caused inflation. Business complained through the Media
Institute that television ignored government's role in causing inflation and
that most inflation news reports were inaccurate and distorted. 38
In contrast to the Institute, Accuracy in Media, Inc. (AIM) is a citizens'
public interest group, generously funded through private donations and headquartered in Washington, D.C. AIM has an exclusive mandate, as the country's
only full-time "media watchdog," to police the airwaves and newspapers for
news slanting, staging, and distortion.3 9 AIM constantly monitors the three
major networks' news programming and has concluded several news reports
over the years have been slanted or distorted. 40 By relaying these findings to
33. Crooks, Conmen and Clowns, Tm, Apr. 27, 1981, at 51.
34. Washington Post, Sept. 24, 1980, at B3, coL 1.
35. THE MEDIA INSTnTE, PUNCH, COUNTERPUNCH: 60 Minutes vs. Illinois Power Company
at i (1981).
36. THE MEDIA INSTITUTE, NUCLEAR PHOBIA - PHOBIC THNKING ABotrr NucL.A POWER

(1980).
37. THE MEDIA INsTTEr, TErLEVIsiON EVENING NEWS CovERs INFAION: 1978-79 (1980).
The Institute extensively studied 248 network evening news stories on inflation broadcast
during 1978 and 1979.

38. Id.
39. At the outset, AIM may be objectively characterized as an unmistakably conservative
organization directed toward conservative political activity. Its Chairman is Reed Irvine and
members of its Advisory Board include former Treasury Secretary William Simon, Retired
Admirals Thomas Moorer and William Mott, and former Ambassador Clare Boothe Luce.
40. It is illuminating to note some of AIM's 1981 activity that received national publicity.
AIM labeled the 1981 Public Broadcasting Service documentary "El Salvador: Another Vietnam?" as an "obvious leftist propaganda 'documentary."' ACCURACY IN MEDIA, AIM REPORT,
Vol. X, No. 4, at 5 (Feb. 11, 1981). It calculated that 80% of the program was devoted to
critics of the U.S.-backed government in El Salvador. The broadcast was faulted for not
discussing the rebels' Communist backing or Fidel Castro's "designs on all of Central America."
Id. at 6. AIM described the program as "Marxist propaganda." Id. at 3. AIM also criticized a

60 Minutes segment with Harry Reasoner that dealt with the large-scale growing of marijuana
as an agricultural cash crop in California. The media watchdog complained that the report
was slanted toward encouraging "even wider use of this dangerous drug." AcCURACY INMEDIA,
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the public via various other broadcast media,41 this media watchdog has been
able to convince the public newscasts were in fact distorted.
Perhaps the most serious allegations of broadcast news improprieties have
come from within the broadcast industry itself. In one complaint, current and
former news employees of Houston station KEYH testified in 1975 that the
station owner had suppressed the broadcast of certain news reports. The station
owner allegedly sought to suppress news conflicting with the owner's personal
political and civic views. 42 In a 1973 incident, a newspaper complained
Minneapolis television station WCCO-TV significantly distorted a particular
news report dealing with that newspaper. The allegations contended the station
diminishing its credibility and
implied financial failure at the paper, thereby
43
advantage.
competitive
a
station
giving the
Serious news improprieties allegations emanating from within the industry
recently occurred in a TV Guide expos6. The country's best selling magazine
charged CBS News with slanting, misrepresenting, rigging and distorting the
truth in a January, 1982, documentary. The documentary portrayed General
William Westmoreland as having conspired to conceal from President Johnson
intelligence data on the number of enemy troops in Vietnam.
TV Guide conducted a two month investigation of the program and
concluded CBS refused to report facts supporting General Westmoreland's
position. The magazine reported the network asked sympathetic interviewees
soft, easy questions but grilled pro-Westmoreland witnesses with "prosecutorial
zeal." The documentary presented quotes out of context to create incorrect
impressions, and at least one key interviewee was extensively coached before
his interview, which violated the network's own rule against rehearsing and
staging interviews. The magazine also reported CBS slanted its presentation

AIM

REPoRT,

VoL X, No. %,at 5 (Feb. 1, 1981). As Chairman Irvine reviewed the program:

was that not one word was said about the health hazards of
"The astonishing thing ...
marijuana." Id. at 2. In its final salvo against the media, AIM characterized Dan Rather's
past reporting as dishonest and told the country as Rather assumed the CBS Evening News
anchor position in 1981: "You can't trust Dan Rather." AIM concluded after monitoring
Rather's 60 Minutes reports for years that he "has established an unenviable record for
distortion." ACcURACY IN MEDIA, AIM REPORT, Vol. X, No. 16, at 1 (Aug. 11, 1981).
41. The organization has alternately utilized a variety of mechanisms to inform the
public of its findings, such as a syndicated radio program, advertisements in national
magazines, highly publicized salvos against the major broadcast networks and a newsletter
of national circulation. Excerpts from the national newsletter evidence the ferocity with
which AIM attacks newscasts. While claiming that various CBS newsmen had slanted and
distorted stories on national defense in July, 1981, the organization's newsletter argued:
"Walter Cronkite has long been in the forefront of the Big Media effort to play down the
need for a stronger national defense." AccuRAOy IN MEDIA, AIM RaPoaR, Vol. X, No. 13, at
1 (July 1, 1981). Criticizing another CBS News series on national defense, AIM wrote:
"Cronkite's assignment was to explain to America what his friends, the Russians, were up to.
Cronkite's Soviet friends had some other important ideas they wanted to implant in the
minds of CBS viewers." Id. at 2, 5. (Including that the Soviets were not aggressive militarily).
42. Letter from the Federal Communications Commission to Donald B. Wigginton, mimeo
no. 76-102, Feb. 4, 1976 (available from the FCC in Washington, D.C.).
45. Sun Newspapers, Inc., 41 F.C.C.2d 988, 988-99 (1978).
44. Kowet & Bedell, Anatomy of a Smear, TV Guma, May 29, 1982, at 4.
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by excluding the available, creditable testimony of a presidential advisor
essentially discrediting the documentary's premise. 45
Laying bare these news improprieties for its immense readership, TV Guide
concluded "the inaccuracies [and] distortion . . .[in this documentary] suggest

that television news 'safeguards' for fairness and accuracy need tightening, if
not wholesale revision." 4 As the premier chronicle of television programming,
TV Guide has in the past portrayed the broadcasting industry in the best of
lights. Therefore, the magazine's divergence from its traditionally supportive
characterization of television reporting carries great weight.
The broadcast industry's criticisms, as well as the various public responses47
to the instances of news inaccuracies noted above, indicate broadcast news integrity is in fact a significant problem. Public and industry reactions to broadcast news slanting, staging and distorting have evoked a major congressional
response.
CONGRESSIONAL RESPONSE TO CRITICISM

OF NEws INTEGRITY

Inasmuch as Congress is sensitive to the American television viewer's
concerns, its extensive study and investigation of these issues underscores the
significance of broadcast news integrity. Congress has moved with discernible
vigor in this area over the years. Several congressional committees have held
hearings on these topics, and bills have been introduced to require honest
reporting and to eliminate news slanting, staging, bias and distortion.
Committee Hearings
During its evening newscasts of November 1 and 2, 1967, WBBM-TV, the
CBS owned and operated station in Chicago, broadcast a report on college
student marijuana use that resulted in a House Committee hearing on the
broadcast's accuracy. Film footage of an actual "pot party" was shown. The
newsman indicated the party had taken place on the Northwestern University
campus, had involved Northwestern students, and had been filmed at the
participants' invitation. Recognizing the illegality of the "pot party" and
the possibility of damage to the school's prestigious reputation, Northwestern
45. The report also noted CBS had misrepresented other statements to present an untrue
report to viewers and had "produced distorted accounts of events to support its case" against
Westmoreland. Id. at 13.
46. Id. at 15.
47. None of the public responses goes as far in addressing the problem as a note
appearing in a 1977 issue of the Houston Law Review, which advocated government licensing
of news reporters. The basic provisions of the plan are premised on the notion that no
reporter would be permitted to report the news without a license and include the requirement
that successful completion of a licensing examination be a prerequisite to the issuance of any
license to report. Only those with a master's degree in journalism would qualify to take the
examination and be eligible for licensure. The primary rationale of the graduate educational
standard and completion of the bar examination-type test is to improve the quality of broadcast news and eliminate or reduce its shortcomings by limiting entry into the reporting profession. Note, A Proposal For Licensing Television News Reporters, 14 Hous. L. REv. 700, 712
(1977).
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investigated the matter and issued a press release denouncing WBBM. The
release charged the party did not take place on campus, and "was staged ..
for the station's filming 4 8
The Special Subcommittee of Investigations of the House Interstate and
Foreign Commerce Committee embarked on an investigation of the incident
that culminated in five days of hearings in 1968. To uncover the truth, Congress
granted two participants in the pot party immunity from prosecution in exchange for their cooperation and testimony. On several occasions during the
investigation, CBS categorically denied any wrongdoing. 49 Yet the uncontroverted evidence Congress adduced in the form of participant testimony, indicated WBBM's reporter had in fact staged the party, which was held off the
Northwestern campus. As Subcommittee Chairman Harley 0. Staggers concluded: "According to evidence already received by the Subcommittee, the
pot party was staged by the station." 50
By conducting the investigation,51 the Subcommittee was exercising its oversight jurisdiction over the FCC and FTC in assuring itself those agencies would
properly administer their statutory responsibilities, 52 which forbade news
staging or rigging and set out detailed sanctions for such offenses.a 3 The FCC
subsequently concluded its own investigation, hearing, and adjudication with
WBBM-TV's license renewal at stake. The Commission severely admonished
48. Deceptive Programming Practices: Hearings before the Special Subcomm. on Investigations of the House Comm. on Interstate & Foreign Commerce, 90th Cong., 2d Sess. 134
(1968) [hereinafter cited as 1968 House Hearings].
49. Denials of the allegations of impropriety emanated from all levels at the station and
the network. WBBM-TV newscaster Fahey Flynn told his viewers: "Northwestern University
accused us of staging the party for our news cameras. This WBBM-TV categorically denies."
Id. at 20. The General Attorney of CBS, after two in-house inquiries into the charges, wrote
the Evanston, Illinois, Police Chief that "we continue to hold to our conclusion that the party
was not staged." I'd. at 127. One Congressman asked John Missett, the WBBM-TV reporter
involved in the story, whether or not he had instigated the story. Replied Missett, "[n]o sir,
in no way." Id. at 159. Another Congressman questioned Dr. Frank Stanton, the Presidni of
CBS, as to whether the party was staged. Stanton replied: "No sir." rd. at 165.
50. Id. at 130. It should be noted that a subsequent, extensive FCC investigation also
concluded the party was plainly held "at the behest" of WBBM's Missett. Inquiry Into
WBBM-TV's Broadcast on November 1 and 2, 1967, of a Report on a Marijuana Party, IS
F.C.C.2d 124 (1969) [hereinafter cited as Marijuana Broadcast Inquiry].
51. Representative Staggers explained the interest of Congress in the WBBM report: "We
have the responsibility of ascertaining whether a false and deceptive broadcast was telecast...
and whether a rigged event was deceptively held out to the viewing public as a bona fide
news special." 1968 House Hearings,supra note 48, at 130-31.
52. The Subcommittee noted the relevant provisions in its hearing records as: 47 US.C.
§ 303(m)(1)(D)(1) (1976) (empowering the FCC to suspend a station's license for the broadcast
of false signals); id. § 312 (the FCC's authority to revoke a broadcast license for unlawful
conduct); 18 U.S.C. § 1343 (1976) (making fraud by television unlawful); and 15 U.S.C. § 45
(1976) (the Federal Trade Commission Act's provision declaring deceptive acts illegal). 1968
House Hearings,supra note 48, at 29-31.
53. 1968 House Hearings,supra note 48, at 5. As Congressman Moss, presiding at the Sub.
cormnttee's hearings in Chicago, concluded: "The foregoing evidence and allegations indicate
that station WBBM-TV has violated both the Federal Communications Act and the Federal
Trade Commission Act. A false and deceptive broadcast was telecast... A rigged event was
deceptively held out to the viewing public as a bona fide news special." Id. at 7.

Published by UF Law Scholarship Repository, 1982

11

Florida Law Review, Vol. 34, Iss. 3 [1982], Art. 1
UNIVERSITY

OF FLORIDA LAW REVIEW

[V:ol. XXXIV

CBS in this matter5 4 and thereby apparently satisfied the Subcommittee that
it was enforcing its statutory mandate. At any rate, the Subcommittee took no
further action.
A CBS news broadcast on May 21, 1968, which reported the squalor and
starvation of several poor American families prompted another committee investigation. The program aroused the country by focusing on the day-to-day
lives of specific poor and needy families in four geographic areas. Children who
had no clothes, who could not go to school because they had no food to eat, or
who would come home from school and simply go to bed because there was
no food were highlighted. The documentary represented several children as
having died from malnutrition. CBS later acknowledged the program's potency
'6 5
and impact when it observed portions had "moved the Nation to tears."
The reports of malnutrition prompted the Subcommittee on Department
of Agriculture and Related Agencies Appropriations of the House Appropriations Committee to order an extensive 14-state staff field investigation. The
results of that inquiry were made public at a March, 1969, Subcommittee
hearing. The congressional investigators found CBS news reporters had distorted the truth in several specific instances. As CBS news cameras filmed a
baby being kept alive by a respirator in a San Antonio, Texas, hospital, the
narrator told the viewing audience the baby was "dying of starvation" in
the hospital and had in fact died prior to airtime.6 The House investigation
revealed the baby involved was premature, weighed only two pounds at birth,
and died as a result of prematurity. The attending physician observed, "CBS
was wrong in depicting that the baby died of starvation . . . [because] there
57
was no evidence of malnutrition."
In addition to the instance in which the death of a baby was plainly misrepresented to viewers, the House staff gathered evidence that the newsmen
involved had attempted to stage or slant other news for the program. One San
Antonio doctor told investigators that CBS, in interviewing him about the
premature baby ward of San Antonio's Green Memorial Hospital, had "wanted
him to say that the mothers . . . gave birth to premature babies because they
were malnourished."i 8 Another San Antonio physician acknowledged "the
CBS representatives wanted him to say some of the cases of malnutrition
were severe, whereas they were actually relatively minor cases."0' 9 A disappointed
CBS also persuaded the director of San Antonio's food welfare office to dose
its doors for nearly two hours, when a long line of people was not forming
54. Marijuana Broadcast Inquiry, supra note 50, at 138.
55. Dep't of Agriculture Appropriations for 1970: Hearings before the Subcomm. on
Dep't of Agriculture & Related Agencies Appropriations of the House Comm. on Appropri-

ations, 91st Cong., 1st Sess. 59 (1969).
56. Id. at 59.
57. Id. at 60. The program also reported the death of another newborn due to malnutrition, the baby of Mrs. Louise Zanders of Hale County, Alabama. Mrs. Zanders subsequently denied that malnutrition was involved and the death certificate revealed that the
baby, weighing 12 pounds, was stillborn. The doctor who removed the infant by cesarean
section told the investigators that the baby "showed no signs of malnutrition." Id. at 71.
58.

Id. at 60.

59. Id. at 63.
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outside the office. After a line of twenty people eventually massed, the CBS
cameras rolled. °0
After placing the full report of the months-long investigation into the
record to inform the public,61 Subcommittee Chairman Whitten of Mississippi

denounced the broadcast as completely lacking in objectivity. While expressing
his commitment to freedom of the press and his opposition to government
control of it, Congressman Whitten argued the time had come to find some
way "to get the news media to accept responsibility for the objectivity and the

soundness" of its reports. 62 Later in his remarks he called for media accountability for proven incidents of news slanting, staging and distortion.6
Congress once again evidenced no reluctance to utilize the full force of a congressional investigation to inquire into a broadcast news documentary. Such
investigative activity certainly constitutes a significant degree of governmental
oversight of broadcast news.
In 1970, the Subcommittee on Investigations of the House Interstate and

Foreign Commerce Committee launched another investigation of CBS news
practices in response -to allegations that the network had staged and falsified

certain events relative to the network's coverage of a planned invasion of Haiti.
A small band of Haitian exiles, residing in Florida, was covertly preparing a
military strike against their homeland to depose dictator Francois "Papa Doc"
Duvalier. CBS newspeople filmed several months of rebel activity for a news

documentary program. The network's code name for the production of the
documentary was "Project Nassau.""
In arming and equipping their expeditionary force, the conspirators

smuggled guns into their Miami staging area and acquired vessels and vintage
aircraft. As leaders busied themselves in frantic preparation for the invasion
the force grew to three hundred men. CBS filmed it all in anticipation of a

coup of its own, an exclusive behind-the-scenes story of an armed invasion to
overthrow the Haitian government. But despite the long months of preparation, the invasion force got nowhere near Haiti.65 As details of the exiles'
60. Id. at 62.
61. Id. at 162.
62. Id.
63. Id. at 163.
64.

SPECIAL SUBCOMM. ON INVES1IGATIONS OF THE HOUSE COMM. ON INTERSTATE & FOREIGN

COMMERCE,

NErwoRK NEws DOCUMENTARY PRACrICES - CBS PROJECt NASSAU: H.R.

REP.

No.

1319, 91st Cong., 2d Sess. 1 (1970) [hereinafter cited as 1970 HousE HEARINGS].
65.

The task force even failed to get to its boats moored in nearby Florida coastal waters.

Eventually, U.S. Customs agents stopped the invasion by enforcing the law that no armed
expeditioncan depart from U.S. territory to engage in military conquest. The commando
leaders were subsequently convicted in federal court. See Casey v. United States, 413 F.2d 1,303
(5th Cir. 1969), cert. denied, 397 U.S. 1029 (1970). See allo 18 U.S.C. § 960 (1976) (present
codification prohibiting the launching of armed expeditions from U.S. territory). Perhaps the
failure was foretold when a Miami policeman spotted one squadron of the hapless exiles
wearing military fatigues, as it was grouping for the invasion. The Haitians told the patrol-

man they were participating in a convention of senior boy scouts. While reporting that the
dress "looks like field equipment to me," the local policeman did not press the troops and
they fled while he summoned reinforcements from headquarters. Variety, Nov. 30, 1966, at 62,
col. 4.
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elaborate planning became known after the invasion was quelled, the involvement of CBS was rapidly unearthed.
In the months following, exiles and others alleged CBS had actually staged
certain rebel activities during the months of preparations in order to shoot
more dramatic film footage. On the basis of those charges, the Investigations
Subcommittee thoroughly researched the matter, amassed extensive evidence,
and held eight days of hearings to ascertain the network's activities in filming
the invasion documentary. The Subcommittee obtained a copy of the "working
print," film in a final stage of pre-broadcast production that had been shot,
roughly edited, and narrated. Although CBS never aired the documentary,
apparently due to a shift in management decision-making and the ignoble
end to which the invasion came, failure to air the broadcast did not deter the
Subcommittee. The Congressmen focused instead on what they perceived as
the network's months-long commitment to airing a documentary that presented
several staged and falsified events as bona fide activities of the exiles.
The Subcommittee cond.uded at the close of its investigation that CBS
completely staged a significant amount of the film shot. In addition, the Subcommittee determined that had the program aired, it would have amounted
to a veritable fraud on the viewing public.6 6 Specifically, CBS had staged a
training camp scene in which a drill instructor attempted to get the raw recruits into physical shape. 67 Against a backdrop of numerous staged incidents
such as this,68 the Subcommittee concluded new communications legislation
and other governmental responses were needed to "protect the public against
fabrication and deception in... news programming." 69 The public policy predicate for further governmental action was emphasized: the American public can
insist that staged events not be presented as bona fide news occurences.
In early 1971, two documentaries became the subject of another congressional committee's inquiry. The first, an NBC news documentary, dealth with
66. 1970 HousE HEARINGS, supra note 64, at 45. As the committee report stated: "It is
clear that a significant number of the sequences . .. were either filmed in connection with
substantial payments by CBS to a leader of the conspiracy group, and/or were completely
staged for the camera.... [If it had aired, it would] have amounted to a fraud upon the
American public." Id.
67. Id. at 145. As one drill instructor later testified: "The CBS people directed all the
action. . . . We ran through the action several times until the CBS people were satis.
fled ....Id.
68. The Subcommittee heard various opinions concerning the extent of CBS's involvement in the training sessions. One of the recruits, a Mr. Hormilla, sustained eye injuries
during the maneuvers when his rifle exploded in his face. Claiming he was actually functioning as an employee of CBS at the time in addition to being one of those recruited to fight for
Haiti's liberation, Hormilla sued the network for his injuries. CBS settled out of court for
$15,000. After hearing this testimony, the Subcommittee's finding was that "[a]ccording to
the evidence ...

the entire affair was artificially set up and staged for the sole purpose of

providing filming for the CBS cameras." Id. at 24. The Congressmen also found that a gunrunning scene was completely staged and that CBS production money paid to rebel leaders
over the months opened up "a supplemental source of money.., to the conspiracy." Id. at
49, 77.
69. Id. at 82. As the Subcommittee saw it, CBS was "[ellated at the prospect of a
sensational news first . . . [and did the story] with no great regard for either accuracy or
legality." Id. at 81.
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the threatened extinction of certain animals. One of the documentary's most
dramatic scenes involved the illegal slaughter of polar bears by hunters perched
in helicopters. The program showed the apparent killing of a polar bear sow
and implied her two cubs were left to perish. In truth, that four minute scene
was a complete fabrication in which no bears were shot and no helicopter
hunters came near the sow or cubs. The entire sequence was compiled from
five different film sources, including movie studios' files, and edited nto a
composite, supposedly factual event. Even the sound effects of polar bears
moaning in pain were added.-o The second, a CBS documentary focusing on
Department of Defense public relations, included an interview with Assistant
Secretary of Defense Daniel Henkin. For broadcast, the network allegedly rearranged the words spoken by the interviewee in response to questions from
CBS. As a result, Mr. Henkin contended his views were drastically distorted
and the viewing public was deceived.71
The Special Subcommittee on Investigations of the House Interstate and
Foreign Commerce Committee, in response to the rash of protests these two
programs generated, subpoenaed copies of the filmed broadcasts, all workprints, outtakes, scripts, and non-broadcast film in an effort to examine whether
either broadcast involved deliberate distortion. Subcommittee Chairman Harley
0. Staggers explained the hearings' legislative purpose and subpoenaes' issuance
was to protect "the public from deliberate staging and distortion of purportedly
' 72
bona fide news.
NBC honored the subpoena served upon it, but CBS only partially complied
with the demands for material relating to the broadcast. CBS vigorously argued
that "Congress cannot constitutionally compel journalists to produce such a
wide range of materials." 73 Particularly objecting to the forced production of
outtakes, those segments of the film which were edited out and not broadcast,
CBS protested that "materials not broadcast are the television equivalent of
a newspaper reporter's notes." 74 CBS further argued that requiring the production of reporter's notes for Committee scrutiny "would violate the First
Amendment right to gather and report the news."' ' Congressman Staggers rebuked the network at the hearing, declaring CBS's legal argumentd meritlessT
70. Hon. Harley 0. Staggers, 25 R.R42d 413,417 (1972).
71. The Selling of the Pentagon, 30 F.CC.2d 150, 150-51 (1971).
72. Subpoenaed Material Re Certain TV News Documentary Programs:HearingsBefore
the Special Subcomm. on Investigations of the House Comm. on Interstate & Foreign
Commerce, 92d Cong., 1st Sess. 11 (1971). Allegations that these broadcasters had engaged in
deceptive practices in preparing their news programs, which resulted in misleading the
public, prompted the hearings. Id. at 10. With respect to the allegations that CBS employed
questionable production techniques that distorted the truth and original meaning of the
interviewee's responses, Congressman Staggers noted, "[t]hese allegations have been sustained
in some measure by the external evidence of the documentaries themselves:' Id. at 12. He
later emphasized the accusations that words had been rearranged to distort the true meanings
were "in part at least, sustained by sworn testimony and other evidence received by this
subcommittee.. .. " Id. at 65-66.

73. 'Id. at 21.
74. Id.
75. Id. at 22.
76. Id. at 68. Congressman Richard Shoup, a member of the committee; explained his
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and underscoring the disposition of key committee members to legislate against,
or to authorize the FCC to regulate against, the abuses of television news detailed at these hearings. 7 7 The Investigations Subcommittee then voted unanimously to refer the matter to the full Commerce Committee with a recommendation that a contempt citation be issued against CBS and its President,
Dr. Frank Stanton, for failing to produce all that the subpoena requested.78
On July 1, 1971, the Commerce Committee voted twenty-five to thirteen to
recommend that the House of Representatives cite Stanton and CBS for
contempt of Congress and prosecute them to the law's fullest extent.79 The
Committee's printed report of its proceeding against CBS plainly set forth
its concerns. Characterizing CBS's editing techniques as an "insidious practice,"
the report noted CBS intentionally altered the meaning of words and thoughts
of certain interviewees.8 0 The Committee expressed interest in ensuring "the
right of the viewing public to learn the views of others without manipulation
or deceit.""'
In a separate, concurring opinion, Congressman John Dingell of Michigan
articulated the belief of several colleagues that laws could be enacted to prevent
news distortion if Congress determined the need for them. Wrote Mr. Dingell,
"It is the Committee's duty to gather information and ascertain whether new
8 2
legislation is needed in the field of broadcasting, and - if so - what kind." 1
The dissenting Committee members disagreed with the majority on the
need for the subpoenaed materials. The minority opinion argued the Subcommittee already had secured the information it needed from other sources.
It is significant, however, that even the minority expressly agreed Congress
could legislate in the area of television news or direct the FCC to act in the
area. 3 The dissenters clearly embraced the concerns the majority expressed with

particular legislative interest in the matter: "The credibility gap on the truthfulness and the
honesty of news reporting is suffering and suffering badly. We want... the laws to protect
the public from deliberate deception and dishonesty .. " Id. at 1,15.
77. Id. at 67. Chairman Staggers characterized the testimony and evidence received:
"Clearly this raises important issues concerning the adequacy of the laws governing broadcasting. Present law and regulations do address the subject of deception, but they do so in a
very disjointed and unorganized manner." Id.
78. HousE COMM. ON INTERSTATE & FOREIGN COMMERCE, PROCEEDING AGAINST FRANK
STANTON & COLUMBIA BROADCASTING SYSTEM, INC., H.R. REP. No. 349, 92d Cong., 1st Sess. 5
(1971).
79. Id.
80. Id. at 7.
81. Id. at 93.
82. Id. at 186. Congressman Fletcher Thompson of Georgia, in urging his colleagues to
support the contempt citation on the House floor, framed the issue in this manner: "When
charges are lodged against a television station or network that they have engaged in deceptive
practices amounting to outright deceit and fraud, this Congress has a responsibility to the
American public to investigate these charges and determine whether or not the peoples'
airways are being compromised." Id. at 203.
83. Id. at 206. As noted in the minority statement: "All of those who voted against the
[contempt] citation are in agreement that this case [against CBS] is not justified because all
of the information which the Committee needs in order to legislate is available to the Subcommittee... ." Id.
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respect to news distortion. 84
Later that month, the House refused to cite CBS and Stanton for contempt
by a 226 to 181 vote.85 The decision apparently reflected stark political reality
rather than a reluctance to move against the media on first amendment grounds.
One source reported, "the dominant reason for the vote was that CBS had
conducted an all-out lobbying campaign against the citation, skillfully using
executives of its local affiliates to urge Congressmen from their areas to vote
against it."'s Although the Commerce Committee's attempt to cite the network
for contempt failed, the Committee's report, minority's views, and other
Congressmen's statements reveal the legality and propriety of investigations into
broadcast news and, if necessary, legislation and regulation to curb distortion
6r slanting has broad congressional acceptance.
In the last of the House hearings, in May of 1972 the Special Subcommittee
on Investigations of the House Interstate and Foreign Commerce Committee
held hearings to probe specific news reports and broadcast documentaries to
determine whether any had been rigged or staged. By design, cameramen,
soundmen, reporters, and technicians involved in broadcasting at the laboring
level, rather than network management, testified before the Congressmen. At
the hearings' conclusion, the Subcommittee had heard creditable testimony
characterizing at least eleven broadcast stories or documentaries as having
been rigged, slanted, staged, distorted, or fabricated. 7
84. Id. All of the dissenters agreed Congress has a legitimate interest in preserving the
integrity of the public airways and the usage of channels by licensees. rd. The separate
dissenting views of Congressmen Broyhill of North Carolina, Van Deerlin of California, and
McCollister of Nebraska actually went further than either the majority report or minority
view in asserting the prerogative of Congress to legislate or the FCC to regulate in this area:
"Much of the general criticism leveled against broadcast news reporting these days may be well
founded.... In fact, we feel that ... the questionable [news] practices of the past may force
Congress at some future date to formulate a more effective national policy in this area to
safeguard the public's interest." Id. at 242.
85. The Unblinking Eye of CBS, TIME, July 5, 197-1, at 68.
86. Id. One House leader told Time that "[i]f the vote had been secret it would have
gone about 5 to 1 against CBS." Id. Republican leader Gerald Ford, who voted against the
contempt citation, explained he did not condone the network's deceit, but felt the overriding
issue in question was freedom of the press. Id.
87. Inquiry Into Alleged Rigging of Television News Programs: Hearings Before the
Special Subcomm. on Investigations of the House Comm. on Interstate & Foreign Commerce,
92d Cong., 2d Sess. 58-61 (1972) [hereinafter cited as 1972 House Hearings]. These hearings
uncovered rather startling examples of improper news broadcasting practices.
On October 18, 1970, CBS Evening News featured a report by correspondent Terry Drinkwater on the ease with which dynamite could be purchased. To illustrate the point, CBS
cameras recorded a young student walking into an Oregon supply store and effortlessly
purchasing 24 sticks of dynamite. In truth, the entire scene was staged with Drinkwater recruiting a student who had absolutely no interest beforehand in explosives, giving him the
$10.00 with which to make the purchase, and prearranging the sale with the store owner.
Id. at 58-61.
For a report on "pop wine" that appeared on an April, 1971, CBS Evening News program,
correspondent Drinkwater staged the buying of certain wines from the shelves of a grocery
store. Once the cooperating customers rolled their carts down the aisle and took the
particular wine from the shelves, giving the impression of an actual purchase to the home
viewers, CBS returned the wine to the shelves. Not only did the CBS-coached shoppers not
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In contrast to the six separate House hearings, only one Senate hearing
involved the issue of news improprieties. In 1971-1972, the Constitutional
Rights Subcommittee of the Senate Judiciary Committee held thirteen days of
hearings to examine the constitutional status of the working press in America."
Contrary to the several House Commerce Committee hearings to investigate
broadcast news improprieties, the Senate hearing evidenced no hostility toward
the press. In fact, the Senate hearings' entire thrust obviously supported the
concept that even if the press were to err, a governmental response would be
constitutionally inappropriate.
In his opening remarks at the hearings' outset, committee chairman Senator
Ervin noted the House Commerce Committee's attempt to cite CBS President
Frank Stanton for contempt of Congress in connection with its investigation
of CBS news slanting and distortion. Ervin rebuked the House and argued
that conflict between government and the press was a matter of great concern. 9
He saw no reason for suppression or censorship, and explained the Senate
hearings were designed to provide a pause in the escalating controversies
between government and the press in order to allow all involved to consider

purchase the brands the story portrayed, they did not wish to purchase any wine at all
during their trips to the store. Id. at 76-77.
Los Angeles television station KNXT-TV, owned and operated by CBS, broadcast a report
on water pollution in Orange County in 1968. To dramatize the problem, film footage showed
several starfish, octopi, and sea urchins lying dead on the local beaches. The implication for
the viewer was that the pollution had killed them. In actuality, KNXT had borrowed those
sea animals from the University of California where they had been quietly reposing, quite
dead for some time, in jars of formaldehyde. The newsmen spread them out on the beaches,
and filmed the result. Id. at 124-25.
A March 7, 1970, student protest at Roosevelt High School in Los Angeles over objectionable cafeteria food reached riot proportions when local station KABC-TV's camera crew
began directing some of the action. The crew, grouped outside a huge 8-foot high chain
link fence on the school grounds, yelled at the students to climb the fence for the benefit of
the cameras. The students complied and the melee spread, resulting in the arrest of several.
Los Angeles radio station KFWB claimed KABC-TV's action incited the riot. Id. at 88-99.
In 1969, KNXT-TV aired a documentary entitled "The Wide World of Prejudice," which
showed how "hippie-types" were discriminated against. To illustrate housing discrimination
and the difficulties hippies encountered in renting apartments near the UCLA campus,
KNXT cameras followed one hippie in his apparent attempt to rent suitable accommodations.
At each manager's or landlord's doorstep, the hippie was refused the apartment he sought.
In truth, KNXT recruited and paid the hippie and explained his role, even though he was
not in need of an apartment. To ensure landlords would reject him, CBS directed him only
to houses with no vacancy signs posted. In that way, with cameras rolling, he would be told
no apartments were available while it appeared on film the landlord was refusing him the
apartment because he was a hippie. When the no vacancy sign on one house obscured the
camera's view of the young man approaching the door, the TV crew removed it for the
filming and later replaced it. Id. at 111-13.
88. Freedom of the Press: Hearing Before the Subcomm. on Constitutional Rights ol
the Senate Comm. on the Judiciary, 92d Cong., 1st & 2d Sess. (1971-1972) [hereinafter cited
as Senate Press Hearings]. Witnesses included Walter Cronkite, David Brinkley, FCC Commissioners, law professors, network presidents and TV news correspondents. The hearings,
which Senator Sam Ervin, Jr., of North Carolina chaired, amassed over 1300 pages of testimony
and exhibits. Id.
89. Id. at 7.
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the higher constitutional issues at stake.90 Ervin's clear philosophical mindset
against government involvement, even in cases of news distortion, was grounded
in the concern that congressional intervention would imperil the freedom of the
91

press.
The Senate Judiciary Committee hearings were significant in that they
afforded broadcasters the opportunity to assert, with the vigorous concurrence
of Senators such as Mr. Ervin, the constitutional arguments against the legality
of governmental responses to the news slanting and distortion issue. The bottom

line is that the Senate leadership rejected, principally upon first amendment
grounds, the House leadership's inclination to investigate and hold broad-

casters accountable for, and to explore government responses, to slanting, staging and distortion. As a consequence, Congress has never taken joint action in
terms of investigations or hearings, nor passed legislation to regulate news
practices.
Introductionof Legislation
During the last ten years, however, three bills have been introduced in the
Congress in response to concerns that some broadcast news reports had been
slanted, staged or distorted. The bills reflected the authors' convictions that
Congress should, as a matter of public policy, and could, as a matter of
92
constitutionality, rectify these improprieties.
90. Id.
91. Examination of the hearing record reveals Senator Ervin's strong sympathy toward
freedom of the press. Broadcast newsmen who testified found a receptive audience in Ervin,
and those with differing perspectives were vigorously challenged. Indeed, when Representative
William Springer of Illinois, a House Commerce Committee member who had sought to make
broadcasters accountable for news improprieties, testified before Chairman Ervin, several
telling exchanges ensued. Representative Springer observed that CBS News, in its "Selling
of the Pentagon" documentary, "falsified the record" and thereby violated its duty to broadcast in the public interest. Id. at 310. In response, Ervin suggested House investigations into
such matters might "[ilmperil the freedom of the press." Id. at 812. Responding to Springer's
expressed criticism of broadcast news, Ervin retorted bluntly: "Even though [broadcast news
stories] may be reported incorrectly in some cases . . [or] be distorted ... I believe it is
better to leave it to the people to pass on that question, rather than the FCC... or any other
government agency." Id. at 315.
In an amicable exchange with CBS newsman Walter Cronkite, Senator Ervin rhetorically
asked whether government has not tried in one way or another throughout history to intimidate the press. Id. at 87. Later, Cronkite did acknowledge, "There are sins committed, of
course, in news slanting, bias and prejudice shown, but I think these are far fewer than some
of the accusations would indicate." Id. at 89. When ABC President Elmer Lower testified in
opposition to the House Commerce Committee's subpoena issued in its investigation into "The
Selling of the Pentagon," he generously stated he did not question the Congressmen's
motives and he was, in fact, "sure they were sincere in their convictions." Id. at 235. Senator
Ervin responded: "Isn't it the truth that good motives which prompt unwise actions can do
as much harm to our country as bad motives?" When Lower replied that he still chose not
to question the motives of those House members involved, Ervin quickly rejoined: "I don't
question their motives as I don't question the good motives of those people who thought it
was better to place a man on the rack than to have him adopt a radical belief." Id.
92. On numerous occasions over the past ten years, members of both chambers of
Congress have risen to criticize and harshly denounce incidents of biased, slanted, distorted,
fabricated, and staged news reporting. See 123 CONG. REc. 37895 (1977) (remarks of Rep.
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Of the three, two received little attention. In 1973, Senator William Scott
of Virginia introduced a bill to "encourage truth in newscasting and public
affairs broadcasting." 9' 3 The bill was referred to the Commerce Committee
and never saw legislative daylight. In 1971, Representative G. William Whitehurst of Virginia introduced a bill to "amend the Communications Act of 1934
94
The
to provide for more responsible news and public affairs programming."1
Congressman explained the legislation was necessary to protect the American
viewing and listening public from inaccurate broadcast news. Mr. Whitehurst's
premise was that some broadcast news stories and documentaries had been
proven biased and distorted and that the public was thereby being deprived
of accurate, reliable information.9 5 The bill was referred to the Interstate and
Foreign Commerce Committee, where it died without further public attention.
The one bill which generated extensive consideration and several cosponsors was H.R. 6935, the 1971 effort of Representative William E. Minshall
of Ohio to amend the Communications Act of 1934 to impose a disclosure requirement on broadcasters who slanted or distorted news stories.96 Representative Minshall, in a thirty-minute speech from the floor of the House, stated news
slanting and "rearranging questions and answers out of context, [and] hoaxing
the public with staged events" were "commonplace on television." 97 The
operative provision of the bill would have made it unlawful for any broadcaster to air staged or edited reports unless it was made quite clear that the
segment had been "staged, edited, rearranged or altered."98
Mr. Minshall observed that the average American relied on the honesty
"of the news media to bring them unbiased, unslanted coverage of current
events." 99 He argued that one way to assure news integrity would be to require
the labeling of any slanted, staged or distorted story as precisely such. 00 The
Congressman compared his labeling idea to consumer protection legislation,
Larry McDonald); 122 GONG. RFC. 14338 (1976) (remarks of Rep. Larry McDonald); id. at
1403 (remarks of Rep. William Armstrong); id. at 2212 (remarks of Rep. Larry McDonald);
id. at 2202 (remarks of Rep. Philip Crane); 121 CONG. RM 27675 (1975) (remarks of Rep.
Larry McDonald); id. at 16832 (remarks of John Ashbrook); id. at 39181 (remarks of Rep.
Larry McDonald); id. at 33928 (remarks of Sen. John McClellan); 120 CONG REc. 17520 (1974)
(remarks of Rep. Samuel Devine); id. at 17729 (remarks of Sen. Jesse Helms); id. at 27194 (remarks of Sen. Barry Goldwater); 119 CONG. RFc. 37462 (1973) (remarks of Sen. Paul Fannin);
118 CONG. REc. 35259 (1972) (remarks of Sen. Barry Goldwater); id. at 26287 (remarks of
Sen. Barry Goldwater); id. at 24333 (remarks of Sen. Barry Goldwater); id. at 6798 (remarks of
Sen. Strom Thurmond); 1.17 CoNG. REG. 12088 (1971) (remarks of Rep. Ben Blackburn); 116
CONG. REc. 27909 (1970) (remarks of Sen. Clifford Hansen); id. at 23340 (remarks of Rep. Jim
Wright); id. at 21610 (remarks of Rep. 0. C. Fisher); id. at 18582 (remarks of Sen. Robert

Dole).
93. S.551, 93d Cong., 1st Sess., 119 CONG. RIc. 2204 (1973).
94. H.R. 7808, 92d Cong., 1st Sess., 117 CONG. Rac. 12209 (1971).
95. 117 CONG. Rac. 1,2084 (1971) (remarks of Rep. Whitehurst).
96. H.R. 6935, 92d Cong., Ist Sess., 117 CONG. R c.8736 (1971).
97. 117 CONG. RFc. 12327 (1971) (remarks of Rep. Minshall).
98. Television stations would have been required to superimpose a disclaimer on the
screen, and radio stations would have required to have an announcer read the disclaimer.
H.R. 6935, 92d Cong., 1st Sess., 117 CONG. REc. 8677 (1971).
99. 117 CONG. RE. 8677 (1971) (remarks of Rep. Minshall).
100. Id.
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which required food manufacturers to label their products when adding
artificial coloring or flavoring. He contended the broadcasters' customary and
routine superimposition of "simulated" on NASA simulations used in news
accounts of space stories was precedent for the use of the superimpositions his
bill would require.
Defending the constitutionality of his measure, he explained freedom of
the press would not be infringed because broadcasters would be absolutely free
"to continue manipulating news reports and documentaries to their hearts'
content."'' The bill would merely require that once a segment was slanted
or distorted, it be labeled as such during its broadcast to the public. Further,
the Congressman rebuked those leery of this bill's constitutionality, asserting
that freedom of. the press does not sanction fraud. 0 2 Although the Minshall
bill gained some support in the House, it met the fate of its fellow bills on
the same subject and failed to emerge from committee. 03
Tn

AGENcY RESPONSE TO CRITICISM OF NEWS INTEGRITY

Despite the high visibility and public attention the congressional hearings
generated, the principal arena for government action regulating news practices
is the FCC. Since 1949, the FCC has adjudicated fifty-one cases in which
charges of news slanting, staging, distortion or suppression were at issue.
Although the last congressional hearing on this matter was held in 1972, the
Commission's involvement has remained constant over the years and its mos
recent news practices decision was rendered in November of 1981.10- The FCC's
news integrity activity thus not only predates that of Congress, but postdates
it as well.
By enacting the landmark Communications Act of 1984,105 Congress created
the FCC as an expert, independent regulatory agency. Among its other statutory responsibilities, the Act empowers the FCC to regulate radio and television
broadcasting throughout the nation.10 6 No radio or television station can
broadcast without an FCC license. 0 7 Upon application to the Commission, a
station can be initially granted a three-year license to broadcast and subsequently awarded license renewal if its operation serves the "public interest,
101. 1'17 CONG. REC. 12327 (1971) (remarks of Rep. Minshall).
102. Id. As Representative Minshall observed: 'q invite any member of the news media
to show me the Constitutional guarantee that sanctions fraud. It is fraud of the most serious
kind when the television media attempts to deceive the public by tampering with factual reporting." Id.

'103. The bill gained the co-sponsorship of Congressmen Gubser of California, Teague of
California, Veysey of California, Waggonner of Louisiana, Whitehurst of Virginia, and

Williams of Pennsylvania. 117 CONG. Rc 10126 (1971) (remarks of Rep. Minshall). The
proposal died, however, when the Interstate and Foreign Commerce Committee failed to
report it out.
104. Gross Telecasting, Inc., Initial Decision in Docket 20014, FCC Mimeo No. 81D-57, 422
(released November 12, 1981).

'105.

Communications Act of 1934, ch. 6652, 48 Stat. 1064 (1934) (codified at 47 U.S.C.

§§ 151-609 (1976)).
106. 47 U.S.C. § 303 (1976).
107. Id. § 301.
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convenience, or necessity."' 08 The FCC is statutorily required to make the finding that an existing licensed station has operated to the viewing or listening
public's benefit during the previous three-year license term in order to grant
a renewal of that license for another three-year term.
Although the "public interest, convenience, and necessity" standard's
contours have often been elusive, the flexibility of that Damoclean phrase has
enabled the FCC to regulate rapidly changing broadcasting technologies and
to police the broadcast industry to the extent any Commission majority wished.
The FCC has spoken with stark clarity as it has adjudicated cases, promulgated
rules and regulations, and formulated policy statements involving the public
interest standard. The FCC position is that broadcast news slanting, staging,
distortion, suppression, or falsification is clearly contrary to the public
interest.' 09
The FCC's jurisdictional cutting edge over broadcast news is its licensing
power. As it has gone about the business of issuing licenses, deciding if they
should be renewed, or responding to viewers' complaints that relate to a
licensee's obligation to serve the public, the FCC has confronted news practice
issues on fifty-one occasions. These decisions form the basis of our study. This
spate of decisions, representing extensive concern and activity within the
agency over a period of thirty-two years, can be categorized as follows:
1) In eight cases, the FCC designated stations' license renewal applications for hearing before an administrative law judge to examine the
news practices involved and determine if renewal would be in the
public interest. The ultimate adjudications the FCC rendered
varied from revocation of licenses, known in the broadcast industry
as the death penalty, to full renewal of licenses. 1 0
2) In one case, a comparative hearing was held to examine the news
practice allegations and to determine which of two applicants for
a new frequency should be awarded the license."'
3) In one case without a hearing, license renewal of a radio station2
was granted conditionally with news practices conditions attached."1
108. Id. § 307(d); see also id. §§ 303, 307(a), & 309(a). Television stations can now be granted
an initial five-year license while radio stations retain the three-year license period. Station
License Period, 88 F.C.C.2d 355 (1981). There is no specific definition of public interest, convenience or necessity. The FCC has articulated the belief that a licensee, in order to meet
its obligation to serve the public, must make a "diligent, positive and continuing effort to
discover and fulfill the tastes, needs and desires of its community." National Broadcasting Co.,
47 F.C.C.2d 803, 810 (1974). The Commission has also developed extensive rules and policies
which provide some idea of what the FCC deems to be acting in the public interesL For
example, in En Banc Programming Inquiry, 44 F.C.C. 2303 (1960), the FCC set forth the
services it found necessary for a station to provide in order to meet its public obligation.
Among the elements listed are the following types of programming: children's, religious,
agricultural, weather and market reports, public affairs and news. Id. at 2314.
109. Hunger in America, 60 F.C.C.2d 143, 151 (1969).
110. See WPIX, Inc., 68 F.C.C.2d 381 (1978); Action Radio, Inc., 51 F.C.C.2d 803 (1975);
Star Stations of Ind., Inc., 51 F.C.C.2d 95 (1975); Gross Telecasting, Inc., 46 F.C.C.2d 543
(1974); WOIC, Inc., 39 F.C.C.2d 355 (1973); WSNT, Inc., 27 F.C.C.2d 993 (1971); Chronicle
Broadcasting Co., 16 F.C.C.2d 882 (1969); KMPC, WJR, WCAR, 16 F.C.C. 361 (1951).
111. See Harvit Broadcasting Corp., 31 F.C.C.2d 876 (1975).
112. See KMAP, Inc., 63 F.C.C.2d 470 (1977).
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On fifteen occasions, the FCC dismissed without hearings petitions
filed by objecting citizens' groups, viewers or competitors seeking
to deny the license renewals of existing stations on news grounds.
The Commission did give full consideration
11 3 to the allegations, however, and published responsive decisions.
5) On three occasions, the Commission issued policy statements to the
broadcast 14industry which included pronouncements on news
practices.
6) In twenty-two instances, the Commission considered and addressed
in published opinions informal complaints filed by viewers, Congressmen, and broadcast employees or competitors alleging news mis-

4)

conduct on the part of various stations." 5

An examination Of representative decisions within each of these six categories
will illuminate the FCC's news practices activity.
When viewed en toto, the fact situations, reasoning, analysis and outcomes
of these cases can be synthesized into a government response window. The FCC
will not challenge a station whose alleged news misconduct falls outside the
window, but a station whose alleged news misdeeds fall within it will find its
license in jeopardy and the FCC pressing hard its investigation. These fiftyone decisions represent concrete instances in which the federal government
intervened, considered and adjudicated allegations of news improprieties
through its broadcast regulatory agency. It cannot be denied that the government passed on news content in these cases.
113. See WSM, Inc., 66 F.C.C.2d 994 '(1977); Cairo Broadcasting Co., 6a F.C.C.2d 586
(1977); Tri-State Broadcasting Co., 59 F.C.C.2d 1240 (1976); Gulf Television Corp., 58 F.C.C.2d
228 (1976); IIRO, Inc., 58 F.C.C2d 86 (1976); CBS, Inc., 56 F.C.C.2d 293 (1975); ABC, Inc., 56
F.C.C.2d 286 (1975); ABC, Inc., 56 F.C.C.2d 275 (1975); Amalgamated Music Enters., Inc., 54
F.C.C.2d 761 (1975); Universal Communication Corp., 27 F.C.C.2d 1022 (1971); NBC, Inc., 20
F.C.C.2d 644 (1969). A few of these decisions involved petitions to enlarge issues to include
news practices questions for FCC review in contested renewal proceedings. Post-Newsweek
Stations, Fla., Inc., 52 F.C.C.2d 887 (1975); ABC, Inc., 52 F.C.C.2d 98 (1975); RKO General,
Inc., 51 F.C.C.2d 367 (1975); RKO General, Inc., 47 F.C.C.2d 824 (1974). Comparable to
petitions to deny, petitions to enlarge issues are fied by parties seeking to deny renewal of
the incumbent's license. The difference is that broadcast competitors who are vying to wrest
the license from the incumbent usually file the latter, whereas petitions to deny are typically

filed by citizens' groups and complaining viewers.
114. See Identification of Source of Broadcast Matter, 41 F.C.C2d 333 (1973); -Licensee
Responsibility for Integrity of News Broadcasts, 14 F.C.C.2d 702 (1968); Editorializing By
Licensees, 13 F.C.C. 1246 (1949). ,
1115. Black Producers Ass'n, 70 F.C.C.2d 1920 (1979); Donald B. Wigginton, FCC 76-102
mimeo (1976); Rodney Driver, 48 F.C.C.2d 338 (1974); Mary Jo Bradley, 47 F.C.C.2d 1063
(1974); CBS Staging, 45 F.C.C.2d 119 (1973); ABC Staging, 45 F.C.C.2d 41 (1973>; Sun News.
papers, 41 F.C.C.2d 988 (1973); Storer Broadcasting Co., 41 'F.C.C.2d 792 (1973); Hon.
Harley 0. Staggers, 45 R.R2d 413 (1972); National Citizens Comm. for Broadcasting, 32
F.C.C.2d 824 (197.1); The Selling of the Pentagon, 30 F.C.C.2d 150 (1971); Gary Soucie, 24
F.C.C.2d 74a (1970); Otero County Am. Club, Inc., 23 F.C.C.2d 55 (1970); Committee of One
Million, 23 F.C.C.2d 48 (1970); Mrs. J. R. Paul, 26 F.C.C.2d 591 (1969); Hunger In America,
20 F.C.C.2d 143 (1969); Inquiry Into WBBM's Broadcast on November 1 and 2, 1967, of a
Report on a Marijuana Party, 18 F.C.C2d 124 (1969); Letter to ABC, Re Network Coverage
of the Democratic Natl Convention, 16 F.C.C.2d 650 (1969); NBC, 14 F.C.C.2d 713 (1968);
Bernard Hanft, 14 F.C.C.2d 364 (1968); Metromedia, Inc., 14 F.C.C.2d 194 (1968); Inquiry Into
Hollywood Golden Globe Awards, 12 F.C.C.2d 778 (1968).
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License Renewals Designatedfor Hearing
With Various AdjudicationsResulting
In a 1975 decision that sent shock waves through the broadcasting industry,
the FCC revoked the license of five Indianapolis, Omaha, and Vancouver
radio stations owned by one company because the company's president "was
intimately involved in and had knowledge of a range of misconduct including
... slanted news broadcasts." 116 The FCC hearing adduced that the corporate
president instructed his news staffs to carry only positive news items regarding
his favorite political candidates, Indiana Senator Vance Hartke and Washington Governor Mark Hatfield. The Commission concluded such slanting
constituted "a reprehensible course of misconduct"' that disqualified the
owner from obtaining license renewals for any of his five stations.
In 1949, the FCC investigated allegations that the owner og powerful
50,000 watt radio stations in Hollywood, Detroit and Cleveland personally
instructed his newsmen to carry no news favorable to President Franklin D.
Roosevelt, to tie-in news stories about communists to all FDR news, and to
smear Eleanor Roosevelt with allegations that she was a drunkard. When the
news director of one of these stations refused to distort the news and was fired,
he complained to the FCC about the owner's news practices. The Commission's
hearings continued for over a year and several persons testified that the owner
had given orders to slant and falsify the news. At the hearings' conclusion, the
hearing examiner, now called an administrative law judge, recommended to
the Commission that the three licenses not be renewed. Before the FCC ruled,
the stations' owner died, and with him the ripeness of the issues addressed in
the hearings. The agency decided to transfer the station licenses to his widow
on the condition that she repudiate her late husband's news policies and
assure the FCC in writing that there would be no attempts in the future to
slant or falsify news.""
When it was discovered in 1975 that a Denver radio station had fabricated
its weather reports, the FCC denied the station's application for a three-year
license renewal. The station had actually made up temperatures for the towns
surrounding Denver, a practice the Commission characterized as "deliberate
falsification of news."1 19 As a penalty for such willful news distortion, the
station's license was renewed for only one year, instead of the three-year
20

statutory term.1

The Southern Christian Leadership Conference filed a petition to deny
the license renewal of a Sandersville, Georgia, radio station it claimed suppressed local Black news. The station admitted not carrying some Black
stories in order to preserve racial harmony and not agitate the community.
When the FCC ruled the Black group's allegations sufficient to designate the
license for hearing, the station settled its differences with the petitioners by
agreeing not to refuse to run Black news in the future. The FCC thereafter
116. Star Stations of Ind., Inc., 51 F.C.C.2d 95, 97 (1975).
117. Id.
118.
119.
120.

KMPC, WJR & WGAR, 16 F.C.C. 361,367 (1951).
Action Radio, Inc., 51 F.C.C.2d 803, 808-09 (1975).
Id. at 809.
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cancelled its hearing, recognizing that the out-of-court settlement "eliminate[d]
any misconceptions that WSNT may have had concerning its broadcast responsibilities."'u 2 The decision noted that deliberately ignoring or suppressing
important local news, such as public marches, demonstrations and boycotts by
Blacks involved here, was inconsistent with the obligation that radio stations
operate in the listening public's interest.
Former newsroom employees of San Francisco television station KRON-TV
objected to the station's license renewal alleging the station management had
covered and then aired reports concerning minor news events in communities
surrounding San Francisco solely because the station's parent company,
Chronicle Broadcasting, was trying to win valuable cable television franchise
rights in those areas. The employees alleged that the station's news coverage
was predicated on trying to win favor with the local small towns and not on

whether the stories were newsworthy. After reviewing all the evidence, the
FCC decided KRON-TV had not managed or slanted the news and that the
complaining employees' testimony was unpersuasive because they possessed
no firsthand knowledge of Chronicle's true motives in selecting which news
stories to include in the nightly newscasts. More importantly, this 1973
decision articulated the burden of proof to be applied in news practices cases:
whether the alleged news slanting has been "established -by the most dear,
22
convincing and unambiguous evidence."'
A New York City TV station's newsroom practices split the Commissioners
in a hard fought 1978 license renewal proceeding. The license of WPIX-TV
was on the line and the FCC ordered hearings to determine whether the
station distorted, falsified or misrepresented the news and whether the station
management had adequately supervised its news staff. By overruling WPIX's
objections that its inquiry was unconstitutional, the Commission stated it had
a duty to consider charges 12
that a broadcast licensee has deceived the public
and pressed its investigation.
One hundred days of hearings revealed that news personnel had superimposed across the TV screen "by satellite" on a 1968 news report from
Czechoslovakia that had in truth been flown to New York on a plane; that
Vietnam Central Highlands had been superimposed on a film clip actually
shot in the state of Virginia; and that a telephone interview with Professor
Max Putzel on the Russian invasion of Czechoslovakia was superimposed "Eye
Witness account -from Moscow," when the professor was actually speaking
from his home in Gary, Indiana. The FCC found that the news programs'
producer was engaged in a fierce struggle with other New York stations for
ratings and had designed the hyped-up superimposition to give viewers the
121. WSNT, Inc., 31 ,F.C.C2d 1080, 1082 (1971). See also WSNT, Inc., 27 F.C.C.2d 995
(1971) (initially granting the hearing on the Southern Christian Leadership Conferences
petition to deny).
122. Chronicle Broadcasting Co., 40 F.C.C.2d 775, 787 (1973). See also Chronicle Broadcasting Co., 40 F.C.C.2d 839 (1971) (initial decision of the hearing examiner granting the
license renewal); Chronicle Broadcasting Co., 16 F.C.C.2d 882 (1969) (notification of Chronicle
that the license renewal has been set for hearing, in order to resolve the substantial issues
raised by the complaints).
123. WPMX Inc., 68 F.C.C2d 218, 883 (1974).
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impression that WPIX had far-flung correspondents and technical capabilities
far beyond the competing local stations.
While voting to renew the station's license, the FCC termed the exaggerated
superimpositions "inaccurate embellishments concerning peripheral aspects,"
and reasoned that the viewing public was not "deceived about a matter of
significance during WPIX's newscasts." 124 The majority held the practices did
not constitute news distortion, slanting or falsification but were merely puffery
intended to glamorize particular stories. 125 Significant mitigating factors included the fact that swift corrective action was taken once management was
apprised of the misconduct, that only one employee had been involved in the
scam, that only a few incon-ect superimpositions were used, and that only the
news reports' packaging was tampered with, and not their substance. Three
FCC Commissioners wrote a blistering dissent, concluding the license should
have been revoked because the newscasts misled and deceived the viewing
public and station management should have been accountable for its news
12 6
employees' lapses.
ComparativeHearingInvolving Competition For a New Frequency
An allegation of news slanting and suppression was at issue in a 1971 FCC
hearing to determine which of two competing broadcast companies should be
awarded the license for a new West Virginia FM radio station.12 7 Harvit
Broadcasting Corp. presented evidence that its competitor, Three States Broadcasting Co., had been involved in news improprieties at its already operating
Matewan, West Virginia AM radio station, WHJC. Specifically, a former
WHJC news announcer testified the station's general manager ordered him not
to rebroadcast a story reporting the indictment of several local officials who
were the general manager's friends. During the hearings, however, evidence
was introduced demonstrating the indictments were indeed reported on five
different WHJC newscasts on the date in question. The administrative law
judge who heard the case concluded the complaining former announcer's testimony had been overwhelmingly refuted and cleared WHJC of any news suppression charges. The license for the new FM station was eventually awarded
to Harvit on other grounds.' 2
Radio License Renewed Conditionally on News PracticesIssues
The United Farm Workers (UFW) organization charged in 1977 that a
Bakersfield, California, radio station had deliberately refused to cover and
report newsworthy UFW activities and meetings. A former news reporter stated
in an affidavit that he had been ordered not to broadcast anything about the
UFW. He further referred to one episode in which the station's general man-

124.
125.
126.
127.
128.

Id. at 384-85.
Id. at 385.
Id. at 415.
Harvit Broadcasting Corp., 31 F.C.C.2d 876, 877 (197,1).
See Harvit Broadcasting Corp., 55 F.C.C.2d 298 (1975).
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ager was angered when the reporter defied the news ban and aired a report
on a UFW march to Sacramento. 9
The FCC's response in this case was two-fold and arguably contradictory.
First, it rejected as unconvincing the reporter's allegations, satisfied itself
with the station's evidence that UFW activities were routinely covered, and
denied UFW's petition to revoke the station's license. In this regard, the
Commission emphasized the first amendment guaranteed stations unfettered
news judgment rights in deciding which news stories to cover and how to
cover them, without any governmental second-guessing. The majority reasoned
the UFW would have the FCC substitute its news judgment for that of station
management, which the Commission found offensive and unconstitutional.
The FCC made clear, however, that a broadcaster's news judgment discretion was neither absolute nor incapable of Commission review in certain, albeit
limited, circumstances. The Commissioners ruled that any news policy which
excluded news about the UFW regardless of its newsworthiness would violate
the station's obligation to operate in the public interest. It'was noted that
radio stations, as public trustees, must not engage in news suppression or
fabrication. Further, if convincing evidence is presented to the FCC that a
station has abused its news discretion in that way, the FCC would then examine
and possibly overturn that news judgment. In the final analysis, the Commis.
sion considered the record regarding the radio station's news practices uncertain. It therefore conditioned the station's license renewal on receipt within
thirty days of a written news policy which would commit the station never

to engage in any exclusionary practices that would result in news suppressiOI.

13 0

Dismissal With Responsive Published
Opinions of Petitionsto Deny
Renewals of ExistingStations
When local community groups or angered viewers have sought to deny

the renewal of a particular local station's license, they have availed themselves
of the statutory opportunity to file a petition to deny with the FCC at thq
time the licensed station applies for renewal of its license.131 Those petitions
must allege substantial grounds upon which a licensee could be divested of its
exclusive, lucrative broadcasting privilege. On several occasions relevant here,
the grounds asserted have included news practice improprieties. By examining
representative Commission decisions dismissing various petitions to deny or
to enlarge licenses, those allegations the FCC deems insufficient for revoking
a license on news grounds become dear. For in each of these instances, the
petitions were dismissed for failing to state sufficiently substantial allegations
of improprieties.
Four decisions involved "petitions to enlarge issues," filed by broadcast
129. KMAP, Inc., 63 F.C.C.2d 470, 475 (1977).
180. Id. at 480. See also KMAP, Inc., 72 F.C.C.2d 241 (1978) (denying the United Farm
Worker's petition for reconsideration of the 1977 decision). -

131. 47 C.F.I. § 73.3584 (1980).
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competitors contending the FCC should refuse to renew licenses because of
news practices the licensees employed. In a 1975 case, which generated news
headlines of its own, the FCC dismissed charges that a Jacksonville, Florida
television station, WJXT, broadcast news reports containing factual inaccuracies. Washington Post publisher Katherine Graham, a principal of
Post-Newsweek Stations Corp., which owned WJXT, publicly alleged that
Nixon administration sympathizers were out to wrest WJXT's license in
retribution for the Washington Post's Watergate scandal coverage. 132 While
the national media focused on the scenario she drew, the FCC concerned itself
with the allegations of competing broadcaster St. John's Television Co.
St. John's charged that WJXT should lose its license because its lax news
department reported untruths and inaccuracies, and simply could not
accurately report the news it chose to broadcast. The Commission held that
evidence of isolated "inaccuracies in the station's news reports" does not justify
FCC intervention or the imposition of any sanctions, including any order
designating such allegations for a hearing which could lead to license revocation. 1 33 The FCC therefore dismissed St. John's petition for denial of WJXT's
license renewal.
When Mobile, Alabama television station, WALA-TV, sought renewal of
its license in 1970, local Black community groups filed a petition to deny,
which alleged the station distorted and excluded local Black news. The
petitions cited one WALA-TV newscast in which a report was aired on a
Mobile Black human rights convocation. The petitions stated that the film
clip broadcast had featured two of the weakest speakers who had appeared
during the day-long convocation.13 4 The petitioners also objected to the
station's editing of a Black high school PTA president's statement. The
petitioners argued that trimming those remarks to fit into the newscast's time
limits constituted news distortion.
The FCC dismissed these allegations as unsubstantial, and determined each
cited instance involved a good faith news judgment, rather than any attempt
to distort. The Commission flatly refused to interject itself into the constitutionally and statutorily impermissible role of dictating to licensees how
specific stories should be covered, which speakers should be filmed at newsworthy local events, or how a station should edit a lengthy filmed statement.
The Nashville NAACP similarly filed petitions to deny the 1977 license
renewal applications of Nashville stations WSM Radio, WSM-FM, and WSMTV. The petitioners complained that negative news reports on WSM newscasts
perpetuated a bad image of Blacks. The NAACP specifically charged the news
stories too often portrayed Blacks as being involved in criminal activity. The
televising of a photograph of three Black convicts with no white prisoners
pictured was cited as an example during a story on prison overcrowding. The
report of a Black couple abusing their child, which was given substantial
coverage, was another alleged impropriety. 135 The FCC characterized the
132. Post-Newsweek Stations, Fla., Inc., 52 F.C.C.2d 887, 890 (1975).
133. Id. at 892.
134. Universal Communications Corp., 27 F.C.C.2d 1022, 1023 (1971).
135. WSM, Inc., 66 F.C.C.2d 994, 996 (1977).
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stations' decisions as to which stories would be broadcast as sacrosanct news
judgments solely within the stations' discretion and dismissed the petitions.
The National Organization of Women (NOW) petitioned to deny the
1975 license renewal of WABC-TV in New York City and met with similar results. NOW charged that "women's topics were poorly represented" on WABCTV's newscasts.136 The FCC tersely rejected the petition, noting that had the
complaint been that women's topics has been systematically ignored, a substantial issue might have been presented for the Commission's scrutiny. Because
the protest clearly centered on the fact that the station had not excluded
women's stories no suppression threshold had been reached. It was the station's
choice of particular women's stories and not its exclusion of them had offended
NOW.
These four decisions indicate allegations of inaccuracies in a station's
newscasts that do not involve deliberate distortion or slanting, but rather inadvertance or mistake, will not state a case sufficient for FCC intervention.
However, the Commission will-act against deliberate news suppression or slanting. In addition, the FCC will not arbitrate viewers' or listeners' disagreements

with the manner of news reporting. Thus, when the complaint is not that
certain news is being totally suppressed, -but rather that it is being offensively
reported, the FCC will defer to the station's news judgment and will not intervene.
The streaking craze that swept numerous college campuses in the early
1970's formed the backdrop for a related FCC news practices 'decision. The
April, 1974, issue of MORE, a then-published national journalism magazine,
reported that Susan Rabinowitz, a production assistant at New York City's
WOR-TV, attempted to recruit New York University and Columbia students
to streak for WOK-TV news cameras. The magazine explained to its readers
that WOK's limited technical camera capabilities precluded it from filming
streaks at night, when most such sprints are run. The station therefore sought
to stage a streak in the daylight and capture it on film. The students were uncooperative, however, and the only story WOR got from its effort was the
one in MORE that presented the questionable activity for the nation to see.
One WOR staffer was quoted as telling the magazine: "We 'don't pretend to
exercise all the ethics of journalism here, we try to put together a show."'' 7
When WOR-TV applied to the FCC for license renewal, a competing
broadcast company sought to obtain that valuable frequency, and filed a
petition to deny WOR's license renewal and award it to the competitor. During
the course of the proceedings, the competitor sought to place at issue the
MORE magazine allegation of attempted news staging. The Commission
denied the request, holding that the magazine article's charges were hearsay.
Furthermore, even if there had been an attempt to stage such a streaking
story, it was "an isolated act on the part of a non-managerial employee."'ss
This decision, then, not only reaffirms that extrinsic evidence of news
staging, slanting or distortion is the quantum of proof required in such pro136. ABC, Inc., 52 F.C.C.2d 98, 13 (1975).
'137. And Could You Wear Argyle Socks?, MoRE, Apr., 1974, at 12.
138. RKO General, Inc., 47 F.C.C.2d 824, 825 (1974).

Published by UF Law Scholarship Repository, 1982

29

Florida Law Review, Vol. 34, Iss. 3 [1982], Art. 1
UNIVERSITY

OF FLORIDA LAW REVIEW

[Vol. XXXIV

ceedings, it also emphasizes the FCC will exercise self-restraint when a nonmanagement employee stages an isolated news story. The Commission will move
only against staging done by or at the direction of station management and
the staging incident must be commonplace or repeated rather than an isolated
lapse.
When a San Francisco television station, whose evening news people
regularly engaged in small talk and joking, sought renewal of its license, a
local citizens' group filed a petition to deny the renewal criticizing the "happy
talk." The petition charged the station ignored important local news stories
and instead served its viewers "happy talk," tabloid news, and human interest
stories designed to attract viewers and ratings, and urged the FCC to revoke
the station's license. The Commission dismissed the petition on the grounds
that decisions concerning which stories were broadcast and how newscasters
interacted while on the air were matters wholly within the station's news
judgment. The FCC emphasized it would not interfere with such judgments
as long as there was no evidence the station "consistently and unreasonably"
ignored important news stories of public concern.1 39
In two companion decisions involving "happy talk" and allegations of news
mismanagement, 140 the FCC similarly refused to act when the complaint's
gravamen was viewer displeasure with news story selection and the manner
or style of its presentation. It does appear from these "happy talk" cases, however, that the Commission would not tolerate a station's consistent failure to
report major news stories. Only a petition to deny incorporating such an
allegation and evidencing news omissions of that magnitude would justify FCC
scrutiny.
FCC Policy Statements Issued to the Broadcast
Industry RegardingNews Practices
The FCC has issued three strongly worded public notices officially alerting
broadcasters to its news practices concerns. In 1948, the FCC issued in direct
and unequivocal language its most compelling public notice regarding news
integrity. This landmark effort attempted to clarify Commission expectations
concerning newscasts. Initially, the FCC noted every broadcast station's primary
obligation is to operate in the public interest. Under the public trustee concept,
a private commercial broadcast entrepreneur is awarded a federal license to
use the public's air without charge in its often lucrative business, as a quid pro
quo for operating the station as a fiduciary for the viewing or listening public's
benefit. One public interest a station must meet is the "right of the public to
be informed."'-'
The FCC notice further determined that in informing the public through
its newscasts, a station must not "distort or suppress the basic factual information," or in any way report the news other than completely and im139. American Broadcasting Co., Inc., 56 F.C.C ,d 275, 276-77 (1975).
140. See CBS, Inc., 56 F.C.C.2d 293 (1975); American Broadcasting Co., Inc., 56 F.C.C.2d

286 (1975).
141.

Editorializing By Broadcast Licensees, 13 F.C.C. 1246, 1249 (1948).
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partially.14 2 The Commission noted that it was solely the licensee's responsibility
and privilege to select the particular news items it would use. Broadcasters were
warned, however, that they would be abusing their position as "public
trustee[s] ''143 if they were to suppress, "slant or distort the presentation of such
1
news." 44
The impact of this policy statement is as obvious as its words are unequivocal. The unwritten part of the broadcasting equation is that stations
failing to meet their public interest obligations will not be awarded renewal
of their licenses. The practical impact of this decision and its consequences for
broadcasters is that if a station suppresses, slants or distorts the news, it violates
its public interest obligation and thereby jeopardizes its license.
In a 1968 advisory to all broadcast licensees, the Commission intoned that
"the licensee is responsible for the integrity of its news operations." 1' Evidence
that an NBC newsman had reported and commented on a story without disclosing his own financial interest in the repores subject prompted the FCC's
action. The specter of newsmen coloring or distorting a news report due to
economic or even political conflicts of interest aroused the Commissioners. The notice stressed that station owners must be diligent in ensuring their
news employees properly discharge their news functions. " Any broadcaster
whose news employee was involved in a conflict of interest was required to
conduct a complete in-house investigation and to take ad hoc remedial action
to correct the problem. The Commission plainly intended to ensure that news
reports the public received would be fair, accurate and unbiased, and reported
by impartial and disinterested newspeople.
In 1973, the FCC issued a public notice that evidenced continied concern
with news reporters. 47 In this edict, the agency criticized the practice of
accepting prerecorded news stories and features from non-station and nonnetwork sources such as trade associations, corporations and legislators.' According to the FCC, a problem developed when stations used tapes from
outside sources and falsely identified them as having been reports of its own
correspondents. In so doing, some broadcasters ,had misled the public during
their newscasts. 148 Therein lies the significance of this Commission notice: any
newscast deception of the public is unacceptable and wrill justify FCC response.
The purpose of Commission policy statements is to alert licensees to refrain
from specific conduct or to direct them to act affirmatively in a particular way.
The FCC expects compliance with its -policy statements and their breach
constitutes grounds for Commission sanction. The FCC has thus fully apprised
broadcasters of its news slanting, distortion and suppression prohibition and
its expectation of honesty and impartiality from reporters.

142. Id. at 1254.
145. Id. at 1254-55.
144. Id. at 1255.

145. Licensee Responsibility for Integrity of News Broadcasts, 14 F.C.C.2d 702,702 (1968).
146. Id.
147. Identification of Source of Broadcast Matter, 41 F.C.C.2d 333 (1973). 7
148. Id.
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FCC Considerationof Informal Complaintsfrom
Various Sources RegardingNews Practices
Informal complaints are those that call the FCC's attention to what the
viewer, Congressman, or former station employee regards as station misconduct,
but are not filed as pleadings in a licensing proceding. Typically, station or
network programming so offends a viewer or listener that such person is
49
motivated to write the FCC demanding that the offender be reprimanded.1
The FCC is not statutorily required to consider all letters received from the
public, and the large volume of mail often precludes more than form responses to such letters. On twenty-two occasions during its existence, however,
the Commission has closely examined the facts and weighed the issues citizens
have presented in their complaints about specific broadcast news programs. In
each situation, the Commission adjudicated the merits and decided on an
appropriate response to the alleged station misdeeds. These responses were
published in final orders and opinions appearing in official reports. These
twenty-two published opinions further illuminate the FCC's involvement in
broadcast news. The opinions delineate when the Commission will move
against a station, when it will decline to interfere, and what precisely it expects
of its licensees in their newscasts.
Although the Commission receives complaints from various sectors of
society, the principal source of complaints is the viewing public. For instance,
one Houston viewer, angered by what she regarded as politically biased,
liberal network reporters commenting derogatorily after certain of President
Nixon's televised addresses, wrote the FCC demanding strict guidelines be
enacted to curb them. In response, the Commission noted every "broadcaster
must scrupulously eschew intentional and deliberate falsification (slanting
or rigging) of the news."' 50 Despite this statement, the Commission reiterated
its refusal to act in the absence of extrinsic or insider testimony of news falsification, and expressly refused to become so vigorously involved in reviewing news
broadcasts as to become a government censor of news stories. The FCC further
characterized any suggestion that it exclude the presentation of liberal or other
"particular viewpoint on the news," as unconstitutional, regardless of how
offensive such positions might be to certain viewers of opposite political persuasion. 15'

149. Some programs and issues have so inflamed the public that they have caused a
veritable mudslide of letters to the Commission demanding action. A classic example involved
the emotional issue of religious broadcasting. When two California broadcast consultants
petitioned the FCC in 1974 to investigate on-the-air clergymen, organized video evangelists
fanned a drumfire of protest. Their viewers and followers were incorrectly told the petition
would ban all church broadcasts. The result was that over three million irate viewers wrote
letters to the FCC vigorously protesting any such ban. A random Commission sampling of
1,000 of these letters revealed most were form letters and only one letter out of the thousand
correctly understood what the original California petition proposed. Nonetheless, the issue
had so touched the multitudes that they unloaded their anger on the agency with jurisdiction
over their television link to religion. N.Y. Times, Feb. 18, 1976, at 58, cols. 14.
150. Mrs. J. R. Paul, 26 F.C.C.2d 591, 591 (1969).
151. Id.
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In the sensational case of the staged pot party discussed earlier,152 the FCC

launched an investigation when Northwestern University's complaints against
WBBM-TV reached the agency. At the conclusion of its lengthy inquiry, the
FCC found "the marijuana party which WBBM-TV filmed was held at the
instigation and behest of WBBM-TV's representative." 153 The investigation
revealed WBBM-TV's representative, an assistant to the station's assignment
editor, had spent several days recruiting young people, locating an apartment, making logistical arrangements for the camera, and organizing the entire
pot party. Absent his involvement, the party would not have taken place.
The Commission determined the staged event deceived ,the public, and
stated such misrepresentation jarred the "bedrock upon which the entire
[broadcast] industry rests, namely, the integrity of the news ... ."1 But the
FCC did not penalize the station because its management was not aware the
report had been staged before it aired and had earlier specifically ordered its
representative not to stage it. Simultaneously, however, the opinion stressed
that "the licensee is responsible for the conduct of its employees. It must set
down appropriate [news] policies and exercise reasonable control or super-

vision over its employees... [to insure they observe the news policies]." 5 5 In
this regard, the FCC faulted WBBM for not having established such policies
for its investigative reporters. The station was deemed irresponsible in not
verifying the reporter's story with an independent source. For instance, the
station should have contacted one of the participants to assure itself the party
had not been staged, after the local newspapers were emblazoned with Northwestern's accusations and, obviously, before WBBM rebuked the university on
the air and broadcast the report's second part as genuine. After concluding
the station made a serious mistake, 5 6 the FCC ordered it to adopt investigative
news integrity guidelines and to exert closer supervision over its reporters to
prevent any recurrence of such staging.
Another FCC inquiry was initiated in response to hundreds of viewer
complaints that the three networks had been irresponsible in their coverage
of the 1968 Democratic National Convention in Chicago. Network reporters
were criticized for being biased against the Vietnan War and President
Lyndon Johnson's administration in their convention reports. In particular,
viewers cited one-sided coverage of altercations between Chicago police and
anti-war demonstrators, wherein the TV correspondents allegedly wrongly
characterized police activities as brutality and slanted the news in favor of
the demonstrators. Several complainants charged that violent provocations
were deliberately unreported, while police reactions were highlighted.
Eyewitnesses who observed news conduct of the convention, also complained of news staging. One U.S. Senator "stated that he saw a newsreel
camera in Grant Park arrange to have a birl hippie (wearing a bandage across
152. Marijuana Broadcast Inquiry, supra note 60, at 133. See supra notes 48-54 and accompanying text.
153. Marijuana Broadcast Inquiry, supra note 50, at 129.
154. Id. at 132.
155. Id. at 135.
156. Id. at 139.
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her forehead . ..)walk up to a line of National Guard troops and begin
shouting, "Don't hit me," when the newsreel crew gave the cue and began
shooting."' 1 7 An Assistant U.S. Attorney stated he observed a CBS crew filming
and giving directions to a demonstrator lying as if injured in Lincoln Park
and being administered first aid by two women who appeared to be medics.
When the camera lights went off, the person who had been lying on the
ground jumped up seemingly unhurt, and conversed with the film crew.6 8
The FCC's response to these complaints was revealing and its opinion
has become a benchmark. The decision emphasized the agency's threshold
hesitancy when confronted with news issues: "We do not sit to review the
broadcaster's news judgment... [or] the quality of his news... reporting....159
The FCC further noted it would never examine "news coverage as a censor
might to determine whether it is fair in the sense of presenting the 'truth' of
an event as the Commission might see it."160 It stated categorically that determining which film segments are shot or presented are matters wholly within
a licensee's judgment and that such choices of stories and film "are not reviewable by this agency."161 The Commission indicated, however, that staging
could be actionable because it defrauds the public and thereby violates the
stations' legal obligation to operate in the public interest. The opinion required stations to adopt strict policies prohibiting news staging and to implement those policies by punishing violators. The Commission stated its general
policy that news employees' "occasional isolated lapse[s]" slanting or staging
a story would not jeopardize the station's license, unless the licensee management directed such fraud or abdicated its responsibility to adopt a news in1 2
tegrity policy and enforce it.
In this case, the FCC ordered the networks to investigate the particular
charges of staging and report back within thirty days. The thrust of the
Commission's response placed the primary responsibility for the prevention
of news staging and slanting on its licensees. The only conduct the agency
sought to sanction was staging or slanting engaged in at the direction of station
management.
A rather infrequent source of complaints to the Commission has been
the broadcast industry itself. One 1978 complaint from a producer's group
attracted national news coverage. The FCC response it generated adds an important qualification to the instances in which the Commission will act. The
Black Producer's Association of New York charged that several scenes from
an ABC news documentary on youth violence had been staged. The program
aired on the network on June 28, 1978 and had been advertised as a cinema
verite expos of youth gangs roaming the New York streets. Soon thereafter

157. Letter to American Broadcasting Co., Re Network Coverage of the Democratic Natl
Convention, 16 F.C.C.2d 650, 658-59 (1969).
158. Id. at 659.
159. Id. at 654.
160. Id. at 655.

161. Id.
162. Id. at 657.
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a production assistant to the program charged that all of the gang violence
scenes had been staged.163
The producer's association with whom the production assistant was assodated lodged a complaint with the FCC charging that the program's producer,
"instructed the gang members to put on their 'colors' (street uniforms) and
to walk through the streets as if they were on their way to a fight."' 6 The
complaint alleged that after an hour of walking, the producer called for some
action from the gang and they "responded by engaging in some pretend roughhousing with each other, i.e., falling... and hitting each other."'1' The producer then directed the gang into a vacant lot and asked them to fight again.1 66
The FCC refused to take any punitive action against ABC. It reasoned that
even if the gang violence had been staged, it did not rise to the quantitative
level serious enough to evoke Commission action. Specifically, it noted that
unlawful staging must involve a "'significant event" before the FCC would
intervene.267 Since the one-gang violence scene consumed three seconds of the
program and the other allegedly staged scene consumd thirty-five seconds,
the staging was deemed insignificant. Consistent with Commission precedent,
the absence of management involvement in the alleged staging was decisionally significant. The importance of this decision is dearly the quantitative
standard it establishes for categorizing a staged event as "significant," in order
to set the predicate for FCC intervention.
In contrast to broadcast industry complaints, congressional responses are a
major source of news practice complaints. Congressmen have on several
occasions written the agency demanding action against stations for news misconduct. Congressional inquiries are typically based on either constituent
complaints, or testimony adduced at some congressional hearing, which
prompt a member to contact the agency. Due to the FCC's statutory posture as
an independent regulatory agency and its dependence on Congress for funding, legislative oversight and appointees to the Commission, the FCC generally
issues extensive, fully considered responses to Capitol Hill inquiries. As such,
they are often treasure troves of information, reasoning and analysis.
When the House Commerce Committee's Special Investigations Subcommittee concluded several days of hearings into allegations of news slanting,
staging and distortion in 1971 and found graphic substantiation for such
charges, its chairman wrote the FCC. In that letter, Congressman Staggers reported that past FCC pronounceinents on news integrity confused productionlevel broadcast industry employees, such as cameramen, and needed clarification. In response, the FCC published its response;- in order to emphasize its
basic philosophical and constitutional disagreement with Chairman Staggers.
While conceding that deliberate news deception was contrary to the public
interest, the Commission noted "the public can also be seriously disserved
163. Cedar Rapids [Iowa] Gazette, Aug. 7, 1978, at B9, col. 3. [United Press International
wire story datelined New York City].
164.
165.
166.
167.

Black Producer's Ass'n, 70 F.C.C.2d 1920,1926 (1976).
Id.

Id.
Id. at 1928.
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by the undue intrusion of a governmental licensing agency into the proper
domain of a free press."'161 The agency explained that as a result of that
constitutional concern, it had been designedly cautious in intervening into
such a sensitive first amendment area. The FCC clarified its basic policy as:
holding deliberate news slanting, staging or distortion violative of a station's
obligation to operate in the public interest; relying on the licensees themselves to adopt news practices guidelines for their employees and then enforcing them, and; reserving FCC intervention and sanction for only the
most outrageous licensee irresponsibility in failing to insure its own news
integrity.
The Commission examined the one specific example of news distortion
Chairman Staggers cited as crying out for FCC action. The program depicted
several different and unrelated film segments interspliced with sound effects
that falsely portrayed a mother polar bear being fatally shot by helicopterflying game hunters. The FCC explained that an independent company
supplied the finished program product without any network assistance in the
film's production. Consistent with its basic news policy, the agency decided
not to impose any sanction because NBC was establishing news practices
guidelines to prevent future deception by independent, outside-source filmmakers.' 6 9
In 1972 hearings, when the Staggers' Committee uncovered six incidents of
alleged CBS news staging,"" the FCC launched its own investigation and demanded network assurance Lhat it had an enforced news integrity policy. CBS
noted that it had a policy prohibiting staging and reported that the newsmen
who had violated it had been suspended from their jobs without pay as
punishment. However, CBS challenged the FCC's request for copies of its
internal investigation reports into the various incidents of staging, arguing
that staging only becomes a significant issue if management is involved.
The FCC's fiery retort emphasized that news improprieties, including
staging or distortion, are at all times important regardless of who perpetrates
them because they deceive the public. The Commission advised the network
the only operative distinction was that a station's license would not be revoked for such improprieties absent a demonstration of management complicity. The Commission articulated an exception under which management
could be held accountable For its news personnel's lapses: "A pattern of repeated [staging or distortion] . . .by employees may raise questions as to
whether the licensee is adequately supervising its employees in this most important area of broadcasting.' 7'
This opinion clarifies a licensee's obligation to enforce the news integrity
policies the Commission requires it to adopt. Enforcement must involve
in-house investigations into allegations of news improprieties that must be
vigorous, complete and effective in unearthing any violations. In this case, the
Commission censured CBS for its failure to investigate adequately at least two
168.
169.
170.
171.

Letter to Hon. Harley 0. Staggers, 25 R.R.2d 413, 414 (1972).
Id. at 420.
See 1972 House Hearings..supra note 87.
Columbia Broadcasting System, Inc., 45 F.C.C.2d 119, 122 (1973).
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of the six incidents involved.Y2 The inquiries were found superficial and lax
because the CBS investigators failed to interview all employees who might
conceivably have had knowledge and approached the inquiries as low priority
tasks.
At the time the House Investigations Subcommittee was voting to cite CBS
President Frank Stanton for contempt of Congress, Chairman Staggers wrote
the FCC complaining that CBS had outrageously,' distorted the views of
Assistant Defense Secretary Henkin by rearranging and editing responses to
questions posed in a filmed interview. The Congressman demanded to know
what action the Commission would take against CBS for slanting and distorting the interviewee's responses. 7 3 The FCC declined to act against CBS, reason-

ing that "to review this editing process would be to enter an impenetrable
thicket."174 Noting that no extrinsic evidence of any deliberate CBS effort
to distort the news existed, the Commission determined sufficient evidence
had not been presented for it to intervene in the first place.
Although facts indicated that Secretary Henkin's answers had at times
been shortened and rearranged, it was not established that the intent in so
doing was to distort the truth. Conceivably, such editing could have been done
to pare a lengthy interview into a more concise film ready for television broadcast. Good faith editing, the Commission decided, simply was not subject to
review. Absent evidence of deliberate distortion; as might be established ift
a
broadcaster were to rearrange "yes" and "no!' responses given in a filmed interview, the FCC would not intervene. The FCC took this opportunity to remind
stations that "the nation depends on broadcasting, and increasingly on television, fairly to illumine the news;" that stations "must discharge that function
responsibly, without deliberate distortion or slanting"; and that a station's
news integrity has more bearing than any other issue on whether that station
is fulfilling the public service obligation of its license. 70
Several viewer complaints, including one from Congressman Gonzales of
Houston, poured into the FCC following the 1968 CBS documentary, "Hunger
in America." As noted previously"" the program allegedly falsely depicted
starving and malnourished children in Texas hospitals. After a full-scale
investigation, the FCC confirmed the errors complained of, but did not
sanction CBS because there was no evidence the mistakes, such as misidentification of the dying infant, were other than honest ones. No evidence of deliberate distortion had been shown.
The impact of this decision went far beyond resolving the issues the
"Hunger in America" complaints presented, for the FCC opinion set out
the most complete policy statement on news integrity to date. The Commission noted that each of its licensees must adopt "a policy of requiring honesty
of its news staff.' 17 7 In this regard alone, it is absolutely shocking that sig172. Id. at 128.
173.
174.
175.
176.
177.

The Selling of the Pentagon, 30 F.C.C.2d 150, 150 (1971).
Id. at 152-53.
Id. at 153.
See supra notes 55-63 and accompanying text.
Hunger in America, 20 F.C.C.2d 143, 151 (1969).
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nificant percentages of radio and television stations do not in fact have such
policies. No survey has ever been taken on the point, but informal questioning indicates that more than fifty percent of all stations might be in violation
of or unaware of this requirement. Furthermore, the FCC framed the issue
in stark licensing terms by holding that "rigging or slanting the news is a
most heinous act against the public interest"; 178 that licensee-directed news
slanting "would raise serious questions as to the character qualifications of the
licensee";179 and that such activities could jeopardize the station's license renewal.' 80
The opinion also explained that three types of FCC action could be
generated in response to a news practices complaint. First, in the absence of
extrinsic evidence of deliberate distortion of the news, the FCC would take no
action. Second, the FCC could refer the complaint to the licensee for an investigation into the allegations of impropriety. In this situation, the FCC relies
on the licensee not only to have a news integrity policy, but to eagerly enforce
it by sanctioning those employees who violate it. Third, the FCC could
conduct its own investigation if the allegations are serious and substantial.
The Commission noted that if its investigation confirms slanting, staging or
distortion by news employees acting alone, the station's license would not be
placed in jeopardy. If the inquiry uncovered management complicity in any
news impropriety, however, "it would be inappropriate to renew the station's
license pending resolution of such an issue."''
CONCLUSION

When viewed in the proper perspective, the many instances of broadcast
news slanting, staging or distortion examined here represent an incalculably
miniscule percentage of the thousands of news reports radio and television
stations have aired during the period of federal oversight. We certainly must
not generally indict or condemn broadcast news on the basis of these truly isolated improprieties. The fact is that broadcast news is typically accurate, fair
and responsible.
This article has attempted to analyze federal regulation of broadcast news
in order to clarify the legal obligations imposed on newscasters and to recognize
the legal rights of viewers and listeners. Careful analysis of thirty years of FCC
precedent indicates there are government response windows delineating these
obligations and rights, which may be summarized as follows:
Specific obligations imposed by the FCC on each radio and television
station:
1. To adopt a policy requiring honesty of its news employees.
2. To vigorously enforce that policy.
3. To hold itself and management to the highest standards of new
ethics.
178. Id.
179. Id. at 150.
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4. To scrupulously ensure that no news report is fabricated, slanted or
rigged.
5. To supervise its news employees to the extent necessary to meet its
news integrity obligations.
6. To accept prinary responsibility for the integrity of newscasts
rather than concede that duty to the FCC.
Legally recognized rights of the viewers and listeners of broadcast newscasts:
1. To be neither misled nor deceived.
2. To receive impartial news reports.
3. To receive complete news presentations without any suppression
of important stories.
4. To be sufficiently informed.
5. To rely on the FCC to execute its legislative mandate to regulate
the broadcast industry for the benefit of the public by protecting
and redressing the interests of viewers and listeners that are violated
by slanted, staged, rigged, fabricated, distorted, suppressed, misrepresented or falsified news reports.
The FCC will not act:
1. When a viewer or listener complainant merely disagrees with a news
story.
2. When the alleged impropriety involves inaccuracy, mistake or in-,
advertence.
S. When the conduct complained of includes news style rather than
substance.
4. When to do so would constitute acting as a national broadcast news
editor or news stories censor.
5. When to do so would involve either substituting its own judgment
for the good faith news judgment of its licensees or violating the
editorial news discretion of its licensees.
6. When the alleged impropriety is not quantitatively significant.
7. When there is no licensee or management complicity in the wrongdoing.
The FCC will act:
1. When extrinsic evidence of deliberate distortion, staging or impropriety is presented.
2. When news of local public importance is suppressed.
3. When a broadcast station abuses its news discretion or news judgment rights.
4. When a licensee fails to ensure its own news integrity:
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